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DISCLAIMER 

This assessment was carried out by Sigma, which is a joint initiative of the OECD and the EU principally financed by the EU. The financing for this assessment was provided by the Swedish International Development Agency (SIDA) and the United Kingdom Department for International Development (DfID). The views contained in this assessment do not necessarily represent the views of any of the above organisations or of the EU or OECD Member States. 

1. LIST OF CONTENTS 
1. LIST OF CONTENTS..........................................................................................................................3 

2. ABBREVIATIONS AND GLOSSARY...............................................................................................4 

2.1 Abbreviations.................................................................................................................................4 

2.2 Glossary.........................................................................................................................................6 

3. FOREWORD.........................................................................................................................................7 

4. SUMMARY AND RECOMMENDATIONS......................................................................................9 

4.1 Administrative Legal Framework................................................................................................13 

4.2 Civil Service.................................................................................................................................15 

4.3 Policy Making and Co-ordination................................................................................................17 

4.4 Public Expenditure Management Systems...................................................................................18 

4.5 Public Internal Financial Control.................................................................................................20 

4.6 External Audit..............................................................................................................................22 

4.7 Public Procurement System.........................................................................................................24 

4.8 Administrative Reform Strategy..................................................................................................27 

4.9 Donors..........................................................................................................................................28 

5. SYSTEM ASSESSMENTS.................................................................................................................30 

5.1 General Legal Administrative Framework..................................................................................30 

5.2 Civil Service.................................................................................................................................51 

5.3 Policy –Making and Co-ordination..............................................................................................79 

5.4 Public Expenditure Management Systems...................................................................................91 

5.5 Public Internal Financial Control...............................................................................................102 

5.6 External Audit............................................................................................................................118 

5.7 Public Procurement System.......................................................................................................128 

6. ANNEXES..........................................................................................................................................157 

6.1 Sigma.........................................................................................................................................157 

6.2 List of Institutions Interviewed in Ukraine (in alphabetical order)............................................158 

6.3 Main Sources.............................................................................................................................159 

6.4 List of Institutions who Commented on Assessment Report.....................................................166 

2. ABBREVIATIONS AND GLOSSARY 
2.1 Abbreviations 
ACCI   Anti-Corruption Coordination Initiative 

ACU    Accounting Chamber of Ukraine 

ADETEF  Assistance au Développement des Échanges en Technologie Économiques et     Financières 

AMC    Anti-Monopoly Committee 

CACP   Code of Administrative Court Procedure 

CHU    Central Harmonisation Unit  

CLRAE  Council of Europe's Congress of Local and Regional Authorities  

CMU   Cabinet of Ministers of Ukraine 

CPAR   Country Procurement Assessment Report (World Bank) 

CTP   Centre for Tender Procedure 

DFID   United Kingdom Department for International Development 

EA   External Audit 

EBF   Extra Budgetary Funds 

ECA   European Consulting Agency 

ECHR   European Court of Human Rights 

EU   European Union 

EUROSAI  European Organisation of Supreme Audit Institutions 
GDP   Gross Domestic Product 

GFSM   IMF Manual on Government Finance Statistics 

GOU   Government of Ukraine 

HAC   High Administrative Court 

IA   Internal Audit 

IFAC    International Federation of Accountants  

IFJ   International Federation of Journalists  

IIA   Institute of Internal Auditors 

IMF   International Monetary Fund 

INTOSAI  International Organisation of Supreme Audit Institutions 

IPSAS   International Public Sector Accounting Standards  

IT   Information Technology 

KHRG   Kharkiv Human Rights Protection Group  

KRU   State Control and Revision Office   

LCA   Law on Citizens’ Appeals 

LCS   Law of Ukraine on Civil Service  

MCSD   Main Civil Service Department  

MoE   Ministry of Economy 

MoF   Ministry of Finance 

MP   Member of Parliament 

MTEF   Medium-Term Expenditure Framework 

MTFF   Medium-Term Fiscal Framework  

MLSP   Ministry of Labour and Social Policy 

NAPA   National Academy of Public Administration 

NBU   National Bank of Ukraine  

NGO   Non-Governmental Organisation 

NSMC   National Service of Mediation and Conciliation 

OECD   Organisation for Economic Co-operation and Development 

OSCE   Organization for Security and Cooperation in Europe  

PBE   Public Procurement Bulletin Enterprise  

PEMS   Public Expenditure Management Systems  

PFMS   Public Financial Management System 

PHRD   Policy and Human Resources Development Fund  

PIFC   Public Internal Financial Control 

PM   Prime Minister 

PPD   Public Procurement Department of the Ministry of Economy 

PPL   Law on Procurement of Goods, Works and Services for Public Funds 

PUPS   Public Procurement Systems 

RFP   Request for Quotation Procedure 

SAI   Supreme Audit Institutions  

SCMU   Secretariat of the Cabinet of Ministers  

SIDA   Swedish International Development Agency 

SIGMA   Support for Improvement in Governance and Management 

SME   Small and Medium-Size Enterprises 

SSR   Soviet Socialist Republic 

STD   Standard Tender Documents 

STU   State Treasury of Ukraine 

TC   Tender Chamber 

The Commission Special Control Commission of the Accounting Chamber 

TLS   Treasury Ledger System 

TSA   Treasury Single Account 

UCEPS    Ukrainian Centre for Economic and Political Studies  

UNECE  United Nations Economic Commission for Europe 

USSR   Union of Soviet Socialist Republics 

VR   Verkhovna Rada 

WB   World Bank 

WGEA   Working Groups on IT and Environmental Auditing  

WTO   World Trade Organisation 
2.2 Glossary 
Administratyvnyi kodeks  Administrative Code 
Bezirk    District 

Territorial Hromada  Territorial Community, Municipality 

Militia    Police 

Oblast     Territorial Unit (provinces, regions). Ukraine consists administratively of     25 Oblasts, each of which is made up of up to 30 Rayons. 

Procuratura   General Prosecutor 

Rada    Council of elected deputies 

Rayon    District 

Rozpys    Budget Appointment 

Verhovna Rada   Parliament of Ukraine 

3. FOREWORD 
At the request of the European Commission (EC), Sigma1 has been undertaking annual assessments of public administration of transition countries since 1999. These have been carried out on EU Candidate countries and Balkans countries in the context of the Stabilisation and Association process (SAp).  

In early 2005, the Ukraine government asked Sigma to carry out an assessment of Ukraine’s public administration. The UK Department for International Development (DfID) and the Swedish International Development Agency (SIDA) agreed to finance the assessment, which was agreed out with the support of the EC.  

This assessment of Ukraine was carried out using the same scope and methodology as used for candidate countries. Certain characteristics of the Sigma assessment process are important for understanding the contents of this assessment: 

• Although called a “governance assessment”, Sigma assessments do not cover the whole of the governance system. They are limited to the general (sometimes called “horizontal”) management systems of government and the wider institutional arrangements which condition the functioning of administration. These systems are: 

o Policy  making system 

o Administrative legal framework (including the constitution) 

o Human resource management (Civil service) 

o Public expenditure management systems 

o Public internal financial control 

o Public procurement system 

o External audit 

• Sigma takes a systems rather than institutional approach – the horizontal systems must themselves be coherent, and secondly the systems examined penetrate government and are not confined to a central agency (for example the budget system includes both the budget office in the Ministry of Finance and budget offices in spending bodies) 

• Finally, because of time and budget constraints, this assessment has not addressed some important aspects of the governance system – integrity, regulation, justice and local self government. 

The assessment could not have been carried out without the co-operation of the Ukrainian authorities. All interlocutors gave their time generously, and Sigma would like to thank especially the Main Civil Service Department (MCSD) for co-ordinating the project on behalf of the Ukrainian authorities. A list of institutions interviewed is given in Annex 6.2. 

The EC, DfID and SIDA shared information with Sigma’s assessment teams, as did the World Bank and the French project in the public finance area. Sigma also drew on the UNDP “Blue Ribbon” reports and numerous other public analyses from foreign and Ukrainian sources. Other sectors of the OECD– especially Economics, Education, Environment and Anti-Corruption – contributed. However, Sigma remains solely responsible for any errors or omissions in the report. A list of main sources is given in Annex 6.3. 

1 See Annex 6.1  for a description of the Sigma Programme. 
To undertake this assessment, Sigma assembled a team of experts from Sigma staff and outside. The assessment was written collaboratively by: 

	Author 
	Status 
	Main issue 

	Ben-Gera, Michal  
	Consultant 
	Lead Policy Making 

	Blomberg, Peder  
	Sigma expert 
	Lead Public Procurement 

	Bonwitt, Bob 
	Sigma expert 
	General 

	Cardona, Francisco  
	Sigma expert 
	Civil Service and Administrative Law 

	Cazala, Francois-Roger 
	Sigma lead expert 
	Lead Accounting Chamber 

	Dubien, Arnaud 
	Consultant (IRIS) 
	Political background 

	Gorecki, Piotr-Nils 
	Sigma expert 
	Public Procurement 

	Guillarme, Francoise 
	Sigma expert 
	Internal Audit and Treasury 

	Korotchenko, Tanya  
	Local consultant 
	Public Procurement 

	Matuszewska, Elzbieta  
	Supreme Chamber of Control (NIK), Poland 
	Accounting Chamber  

	Nabais, Julio 
	Sigma lead expert  
	Lead Civil Service/Administrative Law 

	Nielsen, Steen-Bruun  
	Consultant 
	Public Procurement 

	Spanou, Calliope 
	Deputy Ombudsman, Greece 
	Civil Service/Administrative Law 

	Syroyid, Oksana 
	Local consultant 
	Administrative law 

	Tommasi, Daniel  
	Consultant 
	Lead Public Expenditure Management 

	Trepte, Peter 
	Consultant 
	Public Procurement 

	Veismane, Gunta  
	Director of State Chancellery, Latvia 
	Policy Making 

	Vrolijk, Joop 
	Sigma lead expert 
	Lead Public Internal Financial Control 


Pamela Barnes edited the report, and Aleksandra Bogusz provided administrative support for the project. Sigma would also like to thank the Gestalt Consulting Group who very efficiently handled translation and interpretation. However, Sigma also used texts that had been translated by other agencies (for example from the World Bank or from the Web) and this may have led to some inconsistencies in terminology. 

4. SUMMARY AND RECOMMENDATIONS 
Although there have been advances in many areas, the governance system of Ukraine does not yet meet the standards that prevail in EU Member States. Sigma shares the views of many other observers including the EU, World Bank, IMF, Council of Europe and national experts, that systemic reform is required, including better definition of constitutional responsibilities and strengthening the rule of law. Such a reform can only be sustained if supported by a broad political consensus. The time appears not to be ripe for such grand reform. It is therefore recommended that Ukraine take the following actions in the short and medium term perspectives: 

• focus on what is doable, in the short term perspective through sectoral improvements aimed at improving the legal certainty and reliability of public action and the management of public funds (see sectors) which in the medium term should accumulate to a systemic reform; priority should be given to reduce arbitrariness in public decision-making, develop administrative justice and reinforce financial management; 

• foster a consensus amongst societal and political continuity institutions for future change to the fundamental governance arrangements of the State; 

• encourage main constitutional actors to evolve towards creating a democratic institutional environment where the checks, balances and limits to the exercise of power are legally defined and enforced; 

• support the emergence of next generation civil service leaders. 

Rather than engaging in grand reforms which most probably will not be implemented in practice, or advancing law beyond the capacities of institutions and understanding, we recommend to the Ukraine authorities a policy of a “radical modesty”— acting modestly in rejecting grand reforms, and acting radically in accepting a modest reform strategy; this will require change in behaviour by both reform proponents in Ukraine and donors. 

Ukraine has made great progress since independence in 1991. Free democratic elections and media freedom have been attained in 2005-6, although they need to be consolidated The country was granted “market economy status” at the end of 2005 by the EU and the US, although WTO accession has not yet been concluded. The March 2006 elections also suggest that Ukraine is determined to consolidate a national identity as an independent country.  

Despite these achievements, in November 2005, the IMF Executive Board concluded Article IV Consultation with Ukraine2 with the observation “Directors … observed that Ukraine's lagging growth performance since 1992 relative to that of most other transition economies—even accounting for the strong growth rates of 2000-2004—in large part reflects long-standing difficulties in reaching a political consensus to build the more market-friendly institutions that would allow Ukraine to use its resources more efficiently. They stressed, in particular, the importance of reforms to strengthen public administration, fight corruption, and establish a stable and predictable business environment.” 

The IMF raises the issues of strengthened public administration, stability of institutions and the credibility of law in relation to economic development. But an effective system of public governance also underpins democracy and the rule of law, it is a prerequisite for integration into Euro-Atlantic structures and it forms part of the NATO agenda. Effective “European” governance depends on the emergence of an underlying “political consensus” about the roles and responsibilities of constitutional institutions of which one is, or should be, the civil service and the public administration. 

2  http://www.imf.org/external/np/sec/pn/2005/pn05156.htm  [Sigma emphases] 
The seven systems assessed in this report3 are structural elements necessary for the development of a stable, effective governance system to operate under the rule of law. There is convergence amongst the findings of the seven assessments that governance in Ukraine continues, broadly speaking, to operate according to inherited modes of organisation, practice and thinking. These modes derive from the former communist system practices, modified by the practices of the Kravchuk and Kuchma regimes (often described as “kleptocracies”). During the last 15 years, established ways of thinking and doing business – stable “institutions” in the sociological sense – have formed; and these, more so than formal institutions, are resistant to change. They cannot be modified by change in the legal system alone. Recent events have illustrated that, if reforms are unsupported by an underlying consensus, embedding them in law does not provide stability.  

Each of the seven assessments supports the argument that fundamental governance arrangements are still, even after passage of Law 2222-IV, in need of clarification; the system supporting the rule of law is incomplete. Public administration does not yet function as a system with a distinct constitutional status entrusted with providing continuity of the state, protecting legality, and with a recognised role in policy formulation and implementation.  

This analysis is shared by many Ukrainian observers which has provoked a series of locally produced proposals to address the problems. These have mostly failed to win approval or have not been implemented. But analysis of the fate and content of these proposals suggests that (a) our diagnosis is confirmed from inside the country, and, (b) that reform is blocked by the absence of a supporting political consensus. The partial exception to this blockage is in financial management where the Treasury and control (KRU) systems have been modernised. However, this modernisation reinforces already excessive centralisation and reduces the scope for the emergence of a professional administrative system. The recent establishment of administrative courts is another helpful initiative, which has a potential conditioning effect on the whole governance system. To have any effect, this reform must be vigorously supported over the medium–term. 

Modern governance relies on constitutional and administrative law to provide the necessary framework conditions for democracy and the market economy (“rahmenbedingung”). Public servants act within a framework of law which comprises general substantive administrative law (e.g. law on the civil service, on the organisation and functioning of the administration), general procedural administrative law (e.g. administrative procedures, on public procurement, on expropriations) and sectoral administrative law (e.g. privatisation law, environment laws, business licensing regulations). An inadequate system of law opens the door to corruption and arbitrariness; it reduces the economic development potential of the country. 

The system of law appears flawed. This has several aspects:  

Laws are poorly drafted and are over-drafted in breadth and depth, while at the same time providing scope for arbitrary decision-making; laws do not, in reality, appear to fit into a policy context or to be evaluated ex ante for implementability; this problem is exacerbated by the intense legislative initiative of the VR. 

The application of law is often inappropriately used for legal instructions to decide on individual or even personalised cases, or for issuing particularistic instructions. 

After years of poor drafting, the stock of law appears inconsistent, with a pervading sense that the law is imprecise and permissive – anything can be deemed justified or forbidden by looking at different legal texts; this leads to widespread arbitrary decision-making and legally based exploitation (e.g. abusive inspections); consequently the law does not provide certainty and predictability for individual citizens and social and economic actors; laws tend not to define rights of citizens, but to increase the inequality in the relationship between citizens and administration. 

3 Namely: policy capacities, civil service, administrative legal framework, public expenditure management, public procurement, public internal financial control, external audit. 
The understanding of the rule of law does not appear to reflect the fundamental notion that law is how society constrains authority – not the other way round; secondary legislation tends to outflank primary law and distort the initially pursued legal sense (there is a widespread claim for “direct effect” of primary law, mistakenly meaning that secondary legal instruments should be eradicated). The judicial review of administrative acts is weak because a system of administrative justice is still being constructed. The Constitutional Court remains neutralised. 

The current State institutional set up is conducive to low levels of accountability. Despite attempts at rationalisation, there are 21 “Central Bodies of Executive Power with Special Status” and 3 “State Committees” reporting to the Government as a whole, (plus 19 Ministers and 11 “agencies” and “State Committees” reporting to Ministers individually). The Council of Ministers and several of the “Central Bodies of Executive Power with Special Status” also have reporting relations to the President, thus confusing accountability chains. The President further intervenes in executive power through his power to issues decrees and directives that are mandatory for execution, his responsibility to “administer[s] the foreign political activity of the State”, his power of legal appointment of two key Ministries (Defence and Foreign Affairs), of Heads of certain bodies and of Regional Governors (who perform a sort of “prefectoral” role and are vitally important in the “power vertical” system). Finally the General Prosecutor holds a special place in the system with responsibility, affecting accountability, for “supervision of the observance of human and citizens’ rights and freedoms and the fulfilment of laws by bodies of executive power and by bodies of local self-government”. The Venice Commission assesses this as “against European standards”. The VR also intervenes in executive power (for example in procurement).  

Within the Executive, the policy system is highly centralised in the Secretariat of the Cabinet of Ministers of Ukraine. Ministers tend to be technicians and/or heads of executive bodies; decisions are made within the SCMU. There are only weak strategic and management frameworks for policy making, which is crowded out by case-by-case decision making. This provides a base for the command system (orders and instructions) which is inimical to the emergence of an administration based on a clear attribution of functions and responsibilities. Together with the flawed legal system, and diffuse accountability arrangements, this provides fertile ground for corruption, mismanagement and incoherence in governmental action. The persistence of the “command paradigm” of administration is one of the most pernicious legacies from the former communist system. There is evidence that the “mind-set” in both political and administrative levels is still locked into this command paradigm, and this over-rides its weak legal basis. 

Centralisation of policy making, the persistence of the command system and the practice of resolving cases at high levels in the hierarchy, limit the possibilities to develop policy capacities and policy thinking in Ministries. Ministries focus mostly on cases and are open to State capture. 

Ukrainian government financial management institutions have developed rather strongly. They could provide a basis for a modern control system, and thereafter a platform from which to launch wider administrative reform. However recent negative developments in procurement indicate that such reforms are not well embedded. 

The civil service is politicised and does not function as a professional corps committed to the rule of law and with defined rights, obligations, accountabilities and constraints, particularly those stemming from the constitutional role that the civil service should play. This is partly because the civil service law is deficient, but largely because of an inheritance of practices and the administrative command culture. The notion of political neutrality and impartiality of the civil service needs to develop and be upheld by civil servants and politicians alike. There is little evidence that political elites would welcome a professional public administration that incarnates legal rationality and the continuity of the State, and acts as a bulwark against improper use of State power and in defence of the principle of legality. Further, without a court system to back them up, civil servants would lack protection in the execution of their constitutional role. There is scope within the existing system to develop better HRM. A new CSL could provide a better framework, but until demand emerges for professional, accountable administration it is unlikely that a new law will make significant change. 

Such fundamental problems would require fundamental reforms. But step-changes in institutional arrangements tend to occur during periods of crisis, radical change in the environment or when there is a widely shared understanding about what is needed. It is questionable if the time is ripe for fundamental change in Ukraine – donors may see a need, but real change will only happen when it is driven from within. A possible strategy could be to work over time to create a constituency for reform and a political consensus, inclusive of all political forces, about the nature of Ukrainian governance institutions. Representatives of society, the economy and media should be encouraged to debate the issues and develop a “social and political demand” for reform, structured round felt needs such as reduced corruption, creating better conditions for economic growth (ensuring property rights and an improved investment climate), regional balance or realistic aspirations for the country’s integration into Euro-Atlantic structures and WTO. However this will require a strengthening of civil society – in 2002 report the World Bank noted that 95% of NGOs were dependent on external sources of funding.  

Once matured, a political consensus should be embedded in a revised Constitutional order. The Venice Commission notes “… once again that taking the time necessary for finding a real consensus among all political forces and the civil society on a well-balanced and coherent constitutional reform would secure the legitimacy of the new Constitution and the political system in Ukraine.” (op cit plus Venice Commission Opinion on the Procedure of Amending the Constitution of Ukraine4). 

Thus our principle recommendation, for the short term, is to build consensus for a sustainable and sustained governance system, operating according to European standards, which should then be enshrined in a revised Constitution and renewed legal/administrative arrangements. In the meantime, the focus should be on marginal improvements to be pursued opportunistically and carried through into real implementation. 
The sector chapters of this report provide a menu of specific recommendations. We have seen evidence that better administration and management is possible within the existing arrangements, if there is sufficient determination and political backing. Passing laws only will not make this happen. Administrative reform is a sociological process: given the starting point of Ukraine and her ambitions, political elites and administration need to go through a period of learning and renewal of ideas to develop the base on which a new system can be built. 

4 Adopted by the Commission at its 60th Plenary session (Venice, 8-9 October 2004) http://www.venice.coe.int/docs/2004/CDL-AD(2004)030-e.asp. 
4.1 Administrative Legal Framework 
4.1.1  Summary 
The institutional and political system of Ukraine is clearly still in a transition phase towards a democratic model. The Orange Revolution of December 2004 advanced certain dimensions of the transition agenda but some relevant issues related, for instance, to the roles of various institutions, in particular the offices of the President, the Cabinet of Ministers (CMU), the Verkhovna Rada (VR) – the Parliament – and the Judiciary are still underdeveloped. 

A very substantial part of this evolution needs to be backed by changes to the constitutional and administrative legal framework and so that legal framework is not only the result of political changes but also a force that gives impetus to the transition. Thus, the overall quality of the Constitution and of the administrative legal framework is a crucial issue regarding their capacity to provide the basic political and administrative conditions for building a democratic State based on the rule of the law. 

The Ukrainian Constitution was adopted in 1996 and was amended on December 2004 by Law 2222-IV which entered into force on 1st January 2006. To some extent, the amendments introduced by Law 2222-IV seek to clarify the roles of the President, the CMU and of the VR, changing the nature of the regime from a presidential – parliamentary one towards a parliamentary-presidential regime. 

However, it seems that the results of the aims have not been clearly achieved. In fact, the (on-going) constitutional revision and adjustments leave significant ambiguities and even the validity of the constitutional amendment process has been questioned. Such uncertainties within and about the legal foundation of the State undermine the rule of the law and are contaminating further developments regarding the transition process and the adoption of important pieces of the administrative legal framework.  

The Constitution is still imprecise and will need further clarification in the future. The validity of Law 2222-IV, a better definition of the constitutional powers of the different political actors, and fulfilling some gaps in the Constitution, will be among the issues demanding action at the appropriate moment. On the other hand, the Constitution needs to be fully implemented. Full implementation means the adoption of the necessary missing laws (according to some opinions 70 laws were required for complete implementation of the Constitution and only 12 or 13 have been passed until now) and adjusting existing laws to the Constitution.  

Among the missing laws are those related to the scope of competencies and operational procedures of the main actors in policy-making and the clarification of the hierarchy of legal norms, as well as the general law on administrative procedures. If these laws are well designed and implemented, they will provide better conditions to ensure the respect of the principle of legality and will provide an appropriate guidance to civil servants’ activity and accountability. They should also clarify the existing diffuse institutional responsibility regarding the rule of public administration and civil service. 

Another problematic area is the overall poor quality of the legislation which is commonly recognized as complicated, contradictory and unclear, which is due, mainly, to weak consultation procedures, the consecutive amendments and the confusing hierarchy of legal acts. 

In order to fulfil its role, the administrative legal framework needs to be implemented and assessed. However, if the implementation is still weak, the assessment – which is the role of judiciary and mainly the role of administrative justice – is really incipient. There are some misunderstandings regarding the role and the powers of certain institutions, e.g. the Procuratura and the Ukrainian Parliament Commissioner for Humans Rights – the Ombudsman. The implementation of administrative courts has just begun. The High Administrative Court (HAC) has only been operating since October 2005. Local, Regional and Appeal Administrative courts are not in place yet, the number of judges is insufficient and the HAC is overburdened with the number of cases that it has received from other courts (15,000). So, the capacity to control how the administrative legal framework is implemented still needs large improvement. Therefore, there is a plan to implement the whole administrative courts system and this will increase the legal control over administrative acts.  

However, other conditions related to administrative justice need to be ensured. This is the case for the independence of the judiciary, mainly regarding the way they are appointed which should be strengthened and the training of judges which needs to be developed. The judicial integrity system should be improved also. 

The Law on Civil Service (LCS), passed in 1993 and several times amended, is one of the laws that should be aligned to the Constitution in order to create the necessary conditions for a professional civil service, liable, accountable, transparent and independent from political interference. Secondary legislation which set out the main principles to be established in the LCS should be developed according those principles and objectives. 

4.1.2 Assessment 
The Ukrainian legal administrative framework is in the middle of a transition period and is suffering from the political instability and from the constraints and the uncertainty of the transition of regime. The Constitution, which is the main legal and political instrument that backs the entire administrative system, needs clarification and full implementation. To adopt basic legislation and to develop administrative justice are other major issues in order to create the required conditions for the operation of government and public administration and to control them ensuring that rule of law is an effective asset in Ukraine. 

4.1.3 Capacity to change 
The problems related to the Constitution and its amendments and the remaining questions regarding the reallocation of power permit some doubts as regards the capacity for quick change and in a clear direction. There are concerns regarding the capacity to build large political and social consensus about some of the important reforms under such conditions. 

However, even in these circumstances, several steps could be taken. In fact, considering that it is unrealistic to wait for new constitutional amendments in the short term, efforts should be oriented to those areas where improvements are needed and are possible, trying to reach larger objectives in an incremental way. 

Apparently, political power is aware of the need to speed up the reforms but the last elections have shown that priorities in the society are quite different. Perhaps the next government and its program could highlight a comprehensive vision and the main priorities for the reform process. 

From inside the public administration and from civil society some strategic (“concept”) documents have been prepared regarding public administration and civil service. They show visions, strategies and priorities that are not too different. So, if they are able to cooperate, this could be a relevant step towards important changes. However, even if some conceptual issues need to be better developed, the main problem in Ukraine seems to be related to implementation and this requires political will, appropriate power and technical capacity. 

At the administrative level, the Main Civil Service Department (MCSD) is generally accepted as able to play an important role within the civil service reform, even if its institutional positioning, competencies and power to act need to be reviewed. It should concentrate on its core functions: innovation, policy advice, implementation guidance and evaluation. 

4.1.4 Recommendations 
In order to increase the quality of the legal administrative framework under the current political situation in Ukraine, we recommend: 

• To concentrate on the legislation aimed at defining and clarifying, as much as possible, the role of the different political actors and their responsibility regarding the administrative environment;  

• To clarify the system of hierarchy of legal acts; 

• To develop and pass a general law on administrative procedures; 

• To fully implement the administrative courts system; 

• To review the role of the Procuratura; 

• To reinforce the integrity system in the judiciary; 

• To improve training in the judiciary; 

• To develop and pass a new law on civil service; 

• To redesign the MCSD according to the role it has to play in civil service reform. 

4.2 Civil Service 
4.2.1 Summary 
Civil service reform is urgent and a priority in Ukraine. It is urgent because this reform has long been delayed and it is a priority because it is related to the fundamental condition of building a modern state, to provide appropriate governance to society and to support economic and social development. Reform of the civil service is not a single and autonomous objective to be reached: but rather a condition to implementing other major reforms aiming at developing Ukraine in a democratic way.  

Even if all political players recognize that the direction of reform and the expectations about the results to be achieved may be different then this may explain why implementation of some conceptual ideas regarding reform is still missing. In fact, over the last few years several conceptual and strategic papers have been produced and even adopted by the President of Ukraine and some international reports and assessments have been delivered suggesting global or specific approaches to the reform. So, there is an important collection of ideas, methodologies and proposals demanding urgent attention and these need to be approached in a comprehensive way. 

The current Law on Civil Service (LCS) was passed in 1993 (three years before the Constitution) and suffered several amendments trying to align it to the constitutional principles and rules. However, as these amendments have been adopted in a non systematic way, they have produced gaps and overlaps and hence, more confusion. On the other hand, civil service is partially ruled by the Labour Code, a trace of the former soviet style that ruled the country for many years. Consequently, the statute is a set of fragments lacking coherence and unity. 

A new draft of the LCS aiming at reinforcing professionalism in civil service has been prepared and is being discussed. This draft is commonly recognised as going in the proper direction and even if some improvements on it could be introduced, it will help in creating a new civil service aligned to the new democratic values. 

The scope of civil service is unclear. It is settled in different legal acts passed by different entities at political level and it maintains the undesirable mixture between political and administrative positions. In addition, there are neither specific criteria nor real capacity to assess the creation of new positions within the civil service. The same criticism could be addressed to the classification system. 

The regulations regarding important issues like rights and duties, recruitment, promotion, performance appraisal and discipline are vague and allow for wide arbitrariness in their application to individual cases. Practices are often against the law and the mechanisms to protect civil servants in such circumstances are non-existent or too weak.  

Remunerations are not based on a unitary system and so they are unbalanced across the public administration. The internal fairness/equity is weak. Salaries are also low making it difficult to compete with companies. The salary system is a complex and confusing net of bonuses with different and mostly unjustifiable reasons. Thus, arbitrariness is allowed in determining a large part of the total remuneration (even if recently the proportion of bonuses regarding the total remuneration has been reduced) and the independence of civil service affected. 

Training policy needs to be developed and the institutional roles regarding training should be specified. The roles of the MCSD and the National Academy of Public Administration (NAPA) should be complementary and not competitive. To split training policy and training implementation is the better way to clarify this issue. Needs assessment, comprehensive definition of priorities, funding and evaluation are other areas related to training that are demanding special attention. The priority in training managers which MCSD has adopted seems to be a good decision, even if the role of the MCSD is questionable in delivering this training. 

Regarding integrity in civil service, some improvements have been made but some “black areas” such as those related to inspections and permits influence the image of civil service with regard to citizens and entrepreneurs. Preventive measures are not efficient and should be improved, mainly by increasing transparency within public administration activity and accountability to the citizens. 

4.2.2 Assessment 
Weak professionalism is the main problem regarding the civil service in Ukraine. The problem has been recognised and the MCSD is trying to adopt a new LCS that, if well designed and implemented, will be able to create proper conditions for a new and modern civil service. A deep reform in the salary system is a priority too in order to increase the capacity to recruit and to maintain young, qualified people in the civil service and to improve internal equity. Basic salaries should be increased and the amount of the bonuses should be reduced. A comprehensive training policy should be adopted and clear priorities and roles should be established as well. 

4.2.3 Capacity to change 
Change is to be done at two levels -- at the level of legal framework and at the level of institutional capacity. Both are dependent on political will and engagement in creating real conditions for the success, namely ensuring wise decisions and then continuity in the reform process. Results need time, persistency and the capacity to manage the reform process. 

The absence of a clear political responsibility regarding public administrations and civil service reform is a problem demanding solution. In fact, having different political actors playing incoherent roles within this context causes confusion and gives lack of guidance to civil servants and society. On the other hand, accountability will be a difficult issue for administrative reformers. 

At administrative level, the MCSD is recognized and is accepted by the public administration as the reformer. Therefore, the MCSD should perform a central and important role in civil service development. However, its competencies need to be clarified and redesigned in order to concentrate efforts on its main functions. In fact, the MCSD activity is being spread over so many functions, namely those related to the management of individual cases, that it weakens its capacity to be focused on the main tasks. 

Another issue is the cooperation among the public entities that are participating in public administration reform, mainly between the MCSD and the Public Administration Department under the Secretariat of the Cabinet of Ministers and the National Academy of Public Administration under the President. Accepting that according to the constitutional amendments the government will have the main responsibility regarding public administration issues, to have a future minister especially in charge of public administration (covering, for instance, civil service reform, training, integrity system and modernisation initiatives – fight against bureaucracy, communication with the public, IT, etc.) could be an interesting solution regarding the clarity and guidance of the policy and the coordination of different related areas. Last but not least, this solution could help to solve the problem of the institutional positioning of the MCSD. In fact, if the responsibility for public administration will be in the government, it will be difficult to maintain the MCSD under the President. The technical capacity should follow the political competence. 

4.2.4 Recommendations 
The main recommendations are as follow: 

• To clarify the institutional arrangements regarding the power and capacity to hold overall responsibility over the public administration and civil service reform and management; 

• To redesign the role, competences and powers of the MCSD in order for it to become more and more of a reformer rather a manager of individual cases; 

• To adopt a new Law on Civil service aligned to the Constitution and to the European principles able to assure high standards of professionalism in civil service; 

• To reform the salary system in order to increase transparency, external competitiveness and internal equity; 

• To establish a new training policy based on clear roles, real needs and strong priorities. 

4.3 Policy Making and Co-ordination 
4.3.1 Summary 
There are significant overlapping of responsibilities in the power system established in the Constitution. In particular, the Constitution does not distinguish clearly the rights and responsibilities of the three main players in the policy and legislative system – the President, the Prime Minister/Cabinet of Ministers, and the Verkhovna Rada. The Constitutional amendments that entered into force in January 2006 do not eliminate these difficulties. 

The present legal system is inadequate to resolve the power issues and to provide a solid framework for the policy development and decision-making process. The failure to pass the three important laws on roles and responsibilities of the President, the Cabinet of Ministers and the Central Bodies of Executive Power results from political inability to resolve the underlying constitutional power issues. 

The result of the Constitutional and legal framework is a decision-making system that leads to unhealthy policy competition among the main players, resulting in overlapping and contradictory norms and serious lack of predictability for social and economic actors. 

Lack of predictability is increased by a strong tendency to make ad hoc, case-by case decisions. This tendency has a pernicious effect on policy development and administration. 

The policy role and responsibilities of Ministers, Ministries, and other Central Bodies of Executive Power are also under-defined. On the one hand, these players operate under a heavy load of Executive Orders, and have a tendency to avoid responsibility by bringing to the CMU issues that they have the authority to resolve themselves. On the other hand, these bodies engage in seeking to pursue their interests by searching for the power holder who would be willing to promote them.  

Since the World Bank assessment in 2003, there is some increased awareness within the SCMU of the need to strengthen the policy system, to focus the role of the SCMU on policy coordination, and to improve delegation to Ministries along with their capacity to develop policy and conduct impact assessment. However, in practice little has changed, and the main World Bank recommendations have not been implemented. The incentives for reform remain weak, and incentives associated with preservation of the current system are strong. This incentive structure afflicts both the decision makers and the bodies supporting them, the Secretariat of the President and the Secretariat of the Cabinet of Ministers.  

4.3.2 Recommendations 
The absolute pre-requisite for any reform of the policy system is a redefinition of the roles and responsibilities of the main players, the President, the Prime Minister/CMU, and the Verkhovna Rada. The definition would need to be sufficiently clear to significantly reduce the production of overlapping and contradictory decisions and legal documents. Unless the main power holders in the Ukraine are willing and able to resolve and regulate the power issues, the passage of the three laws to define the roles of the main players would have little positive impact, and risks increasing confusion and disrespect for the rule of law. The implementation of the specific recommendations proposed in this report should await this clarification, since most of them can improve the policy system only if the fundamental power issues are resolved first. 

4.4 Public Expenditure Management Systems 
4.4.1 Summary and Next Steps 
Ukraine has already achieved significant results in upgrading its public expenditure management system, a State Treasury has been established and is fully operational, payment transactions are channelled through a Treasury Single Account, a new legal framework has been implemented, former extra-budgetary funds have been consolidated into the budget, and the capital component of the budget has been integrated into the budget.  

Cash is currently under control, which is crucial for ensuring macro-fiscal discipline. However, budget formulation is still dominated by bargaining, which is an impediment to efficient resource allocation and could hamper macro-fiscal discipline.  At the programme management level, the system does not encourage efficiency and is purely based on the mechanical compliance to rules.  

To address the current weaknesses in budget formulation and develop a performance oriented approach, the government has started some form of programme budgeting and is in the process of implementing progressively a medium-term expenditure framework. Resource allocation decisions are in a large part of political nature, but developing adequate instruments and procedures can encourage a more strategic approach to budgeting. However, implementing satisfactorily a medium-term expenditure framework and developing programme budgeting need time and require major changes in working methods and, more generally, the administrative and budget culture. Ukraine is moving in this direction with the support of international assistance, but these reforms will require efforts over a long period of time. 

4.4.2 Priority should be given to the following actions: 
A. Should be applied (or started) in the short term (or next 12 months): 
In the short term, actions should focus on pursuing ongoing activities to support treasury reform, prepare the Public Finance Modernisation project, and strengthen institutional arrangements for public expenditure management, including the supervision of reforms. These actions include: 

• Preparing a strategic plan or white paper on Public Finance Modernisation, as recommended by the World Bank, by December 2006. This strategic paper should define the reform measures that will be implemented in the medium term and determine their sequencing; 

• Developing and implementing a new Ministry of Finance organisation chart; 

• Including in the budget reform working group participants from other ministries than the MoF; 

• Pursuing the State Treasury reform programme supported by the project funded by EU/TACIS, with a view to the alignment of accounting methods with international standards and to the improvement of cash management; 

• Starting the progressive implementation of a medium-term expenditure framework (MTEF). As a first step, a medium-term fiscal framework (MTFF) should be incorporated in the draft budget policy guidelines submitted to Parliament in May; 

• The CMU should approve sectoral ceilings in the second quarter of the year to frame budget preparation by spending-unit; 

• Considering a revision of the Budget Code to facilitate the development of a multi-year approach to budgeting; 

• Starting the Public Finance Modernisation project according to the agreed implementation plan; 

• Implementing the planned training programme for the progressive development of a programmatic approach to budgeting. 

B. Should be applied (or started) in the medium term (or next two years): 
As noted above, the reform programme should be pursued over a period of several years. The main activities to be launched or pursued include:   

• Implementing the Public Finance Modernisation Strategy; 

• Reinforcing the multi-year approach to budgeting so as to implement progressively an extended MTEF that will provide detailed multi-year expenditure projections by ministry and programme and to reinforce the strategic phase of budget preparation. This extended MTEF should be closely co-ordinated with the activities aimed at developing a programme budgeting approach; 

• Developing a capacity-building programme for line ministries in the area of budgeting; 

• Undertaking actions to improve accounting and management within spending units; 

• Undertaking a comprehensive review of existing special funds. Special arrangements that do not contribute effectively to increased efficiency in programme management should be eliminated;  

• Pursuing efforts to improve budget documents, including the full disclosure of quasi-fiscal activities. Sensitivity analysis and comprehensive assessments of fiscal risks should be developed and included in budget documents; 

• Reviewing procedures for enacting the budget with a view to avoiding excessive changes in the budget bill by the executive between the first and the second readings. 

These actions should be developed in accordance with the sequencing defined in the Public Finance Modernisation Strategy. This sequencing should be regularly updated to take into account progress achieved and problems met in implementing reforms.  

4.5 Public Internal Financial Control 
4.5.1 Introduction 
The Cabinet of Ministers of Ukraine has recently shown an intense determination in the development of PIFC with the drafting of the Public Internal Financial Control (PIFC) strategy, illustrating the commitment of the whole government to support this new policy.  

The Concept for the Development of Public Internal Financial Control, approved by Executive Order of the CMU no. 158-r of 24 May 2005, includes the three pillars of the EU PIFC system: the introduction of managerial accountability for financial management and control elaborated in a legal framework and professional guidance for PIFC, the introduction of decentralised internal audit by a gradual replacement of inspection by internal audit , and the establishment of a central co-ordination and harmonisation function 

In Ukraine the basis for PIFC is laid down in the Budget code (article 26). It defines the managerial accountability for establishing and implementing the PIFC system, although poorly formulated and not elaborated in secondary legislation. In fact, the concept of decentralised MA for PIFC is not introduced in Ukraine.  

At present two central institutions are involved in internal financial control: the State Treasury of Ukraine (STU) and the State Control and Revision Office (KRU). The STU carries out ex -ante control and ongoing controls on cash payments. These controls do not guarantee a good financial discipline. There are still many breaches of laws and regulations; in 2005 even three times more than in 2004. The KRU is the institution that carries out ex-post control, and functions in that way as the last beacon for inspecting budget compliance and, in the event of irregularities, initiating the application of administrative penalties or handing the case over to law enforcement bodies. However, annually the KRU can only cover 1/3 of the total number of state budget entities visit and ¼ of the regional and district budget entities.  

Centralised control is certainly functional in the present Ukrainian public administration context. However, the system does not really stimulate managers to take responsibility for PIFC. In practice, managers expect the KRU to control their transactions. 
In Ukraine internal audit does not exits yet, although one of the KRU tasks is to carry out a public financial audit (defined as a “kind of financial control”). The co-ordination of control was in hands of the STU and the KRU. Thus a PIFC according to the EU model does not exist yet and the centralised control structure is also not in accordance with article 26 of the Budget code.  

The decision of the Cabinet of Ministries (CMU) in May 2005 to adopt the Concept for the Development of Public Internal Financial Control for the period 2005-2009 is however a signal that the Ukrainian Government takes seriously the modernisation of the PIFC system based on the principle of managerial accountability for operations and financial management and in line with good EU practice. The strategy – and action plan based on this strategy – is a good starting point for implementing a new PIFC system.  

The CMU decision is followed by the adoption of an action plan in November 2005. The MoF and the KRU will be the two bodies responsible for the implementation of the action plan in the period 2005-2009. 

In principle the action plan is based on the EU PIFC model but contain some pitfalls  

• the plan does  not link the activities within the Public Financial Reform context with the important issue of the  quality of the foundation of PIFC: sound budget and accounting systems. Here there is certainly room for improvement  as well; 

- The current budgetary system focuses mainly on the central Treasury function and not on the responsibility of the line ministries for a proper budget execution (e.g. in case of special funds and procurement).  

- The current accounting system functions, but the whole framework is fragmented and as a result it does not ensure a reliable, complete and accuracy reporting system (an “audit trail” is missing). 

• The plan does not reflect the concept of managerial accountability for establishing and implementing a FMC system and IA units and does not give indications of the future roles of the centralised control bodies STU and KRU in a decentralised control and internal audit setting.  

• Another pillar of the PIFC, the Central Harmonisation Unit (CHU), is established in the MoF and the KRU. It seems that a real choice has not been made. The double CHU role might cause conflicting situations in the future. That’s why the responsibility of this function should be assigned to one institution.  

• The responsibility for the implementation of the plan is not defined: MoF and the KRU are both responsible, but who is responsible for what?  

• The MoF is in principle responsible for the PIFC, but the ministry currently lacks capacity. The well-staffed KRU plays a role in the reform of the PIFC process. It is to be foreseen that in the early years it will be the main actor in the implementation of the PIFC reform process. At the same time the KRU will have to concentrate on its own change process. In order to guarantee a successful implementation of the PIFC reform the Ministry of Finance should bring its administrative capacity for the implementation for this project up to the required level. 

• The KRU is supposed to replace its inspection function in an audit task and to play a role in developing the internal audit function in the public sector. Examples in the new Member States and applicant countries have shown that the transforming of inspection institutions in audit organisations is deemed to fail. 

Given the above risks, the proposed time schedule seems to be overambitious and unrealistic. The strategy covers the period from 2005 to 2009 (in KRU documents the period had been from 2006 to 2010). An eight to ten-year action plan seems more realistic.  

4.5.2 Recommendations 
Sigma recommends in the short term (next coming 12 months) to:   

• Reconsider redefining the strategy paper by 

o drafting two separate laws for PIFC: a financial management and control law and an internal audit law; 

o establishing managerial accountability for a sound PIFC system as the guiding principle for the two laws above, as reflected in the Budget Code; 

o beginning preparations for amending the articles in the Budget Code dealing with the PIFC framework, in accordance with the two new PIFC laws indicated above; 

o defining responsibilities for CHU activities, to a new to be established body in the Ministry of Finance; 

o defining responsibilities for monitoring the progress of the project; 

o developing awareness-raising activities for managers, not only on internal audit but in particular on their responsibilities as managers of public funds in an environment of financial decentralisation;  

o extending the time frame for realising the strategy to 8-10 years and define priorities in the short and medium terms so as to create a more operational and sustainable reform process; 

• The MoF to determine the capacity up to the required level for developing and implementing the FMC and IA laws on its own; 

• The KRU to define a change management strategy for transforming itself from a control, audit and inspection organisation into a modern, independent, central inspection, anti-fraud and anti-corruption institution ; 

• The MoF launch training activities for current internal audit staff, who could be used as trainers in the future; 

• Reconsider an amendment of the new procurement control process, with a view to clearly separating the tasks involving operational functions (the STU), ex post control functions (the KRU), and monitoring and supervisory functions, so as to prevent any conflict of interest; 

• The MoF and the KRU to seek peer assistance for supporting the implementation of the PIFC strategy and the change process within the KRU. 

And in the medium term to: 

• Within the Public Financial Management reform in the MoF establish a sound accounting system and conform to best practices by defining a clear and concise regulation concerning accounting principles that is in conformity with generally accepted accounting standards in the public sector (IPSA Standards) and applicable procedures (chart of accounts, principles and policies, methodology) accompanied by an adequate quality assurance system and procedures; 

• Document the main procedures for expenditure management, accounting management and reporting management in process approaches (audit trail). The documentation of procedures is the first step towards obtaining a clear vision of the implementation of regulations and detecting potential risks, redundancies or control deficiencies;  

• The MoF to seek co-operation with the international internal audit organisation (IIA) in setting up the training programme for public sector internal auditors in Ukraine.  

4.6 External Audit 
4.6.1 Summary and Next Steps 
External audit in Ukraine generally meets the requirements of the Lima Declaration of INTOSAI, in particular with regard to independence and audit remit. 

In over ten years of operation, the Accounting Chamber of Ukraine (ACU) has achieved substantial progress in all aspects of its activity, in spite of the unfavorable conditions in which it has had to operate. However, further work is needed to reinforce ACU audit capacity, strengthen its professionalism and move progressively from a “control”-type body towards an SAI that contributes to establishing public financial management in Ukraine. 

Achieving the above objectives requires the creation of a long-term vision for effective external audit in Ukraine, including its model, functions and capacity, which should be used as a basis for an overall development strategy with the necessary programmes. However, to achieve success in the implementation of such a strategy, the efforts of the ACU alone will not suffice. Strong political support at a higher level is required. 

4.6.2 Priority should be given to the following actions: 
A. Should be applied (or started) in the short term (or next 12 months) 
• Create a long-term comprehensive development strategy aimed at building an effective external audit function with a capacity that is commensurate with the needs of Ukraine, as one of the largest countries of Europe, including long-term objectives and executive programmes to improve the role of ACU in the development of sound management of public finance in Ukraine, and to this end maximise the scope of audit work, strengthen human resources and territorial development; 

• Revisit the approach and concept of the annual audit on the execution of the budget, with a view to move toward its attestation, including revision of legal definition of the audit work, if needed; 

• Shift the development of audit methodology from the present normative approach to one with a more “hands-on” character, which follows more closely recognised international standards and contains more explanations and practical tools for auditors; 

• Assess the impact of audit work requested by external parties and as needed take appropriate steps to give priority to ACU’s own programmed work; 

• Increase the share of direct audit work compared to analytical measures and the number of audit reports; 

• Encourage the exchange of good practices among staff members and internal structures of the ACU, and develop internal communication; 

• Create an efficient system for the monitoring of implementation of audit recommendations, including proposals for legislative changes; 

• Extend the system for the registration of financial audit results to include such categories as amounts recovered and savings achieved as a result of the implementation of audit recommendations; 

• Actively seek opportunities to work with the new parliament, explaining the role and function of external audit and presenting the results of ACU work, and lobbying for legislative changes that are necessary to improve the management of state resources; 

• Continue to assume an active approach to international co-operation and to contribute to the sharing of working methods and experience; 

• Reassess the role of the ACU College and the need for its deep involvement in decision-making related to audits and organisation of work in order to identify those decisions that could be delegated to a lower level or performed by chief auditors or heads of departments; 

• Take the necessary steps to amend the recent Public Procurement Law so that the Accounting Chamber is not involved in activities related to the management of public procurement. 

B. Should be applied (or started) in medium term (or next two years): 
• Give priority to the development of a methodology for regularity audit that meets ACU needs and respects the conditions in Ukraine while corresponding to the requirements of the INTOSAI Auditing Standards [1.0.39]; 

• Use the above audit approach so that the annual report on budget execution becomes a key document focused on the validity of figures and the reliability of the system of internal control (management); 

• Seek the advice of an EU SAI with a mode of functioning that is closest to the one the ACU would aim to achieve in the long term; 

• Undertake a peer review of the ACU activity and of the progress achieved during the 10-12 years of its operation. 

4.7 Public Procurement System  
4.7.1 Main Findings and Conclusions in Summary 
The public procurement system of Ukraine has undergone a series of drastic changes in the course of the past 12 months, in particular institutionally, but also with regard to the procedural framework. The Sigma review of the public procurement system actually took place at the same time as the Parliament overturned the presidential veto on the amendment of 15 December 2005. The new PPL came into force on 17 March 2006 without allowing for a transition period. Consequently, the emphasis of the Sigma review has been to analyse and try to understand how the changes in the procurement system are intended to operate and what the potential implications might be in various segments of the public procurement system. Although the focus has been placed on the new structure, the Sigma review also addresses the previous institutional structure and its strengths and weaknesses. 

4.7.2 Overall Findings 
The Sigma review concludes that the changes that have been introduced in the public procurement system during the past 12 months give rise to a number of serious concerns. Those changes will certainly not contribute to a strengthening of public procurement in Ukraine. On the contrary, the steps and actions taken as a result of recent developments will, in Sigma’s view, most likely represent a significant deterioration of the system in a number of key aspects. The most important implications foreseen are that the system (i) will not promote efficient, transparent and cost-effective public procurement; (ii) may risk undermining the credibility and integrity of the entire public procurement system; and (iii) may not contribute to Ukraine’s ambitions for closer integration with the European Union, future membership of WTO, and a possible signatory to the Government Procurement Agreement.       

4.7.3 Main Specific Findings and Conclusions 
The main findings are: 

The government as the executive has been discharged of all key responsibilities and functions in the area of public procurement, and those responsibilities and functions have been transferred to bodies that are outside any direct influence of the government and are instead under the control of parliament – such as the Antimonopoly Committee, the Special Control Commission under the Accounting Chamber, and a non-public body (the Tender Chamber). Such a transfer of responsibilities and functions constitutes a very controversial step. This type of institutional structure is not found in any of the member states of the European Union or in any of Sigma’s partner countries.  

The policy-making and regulatory functions together with the capacity development function are missing in the new structure, which is a good example of the confusion in the institutional set-up. It appears that these functions are in some sense assigned to a non-public organisation (the Tender Chamber). These functions should normally be exercised within the government administration. This means that the government lacks the power and instruments needed to initiate new legislation and to introduce secondary legislation in the area of public procurement.   

With the new PPL, there is a clear risk that public procurement will become politicised. Members of Parliament are members of the Special Control Commission under the Accounting Chamber and of the Supervisory Commission of the Tender Chamber, and are therefore directly involved in the execution and implementation of procurement policy. Furthermore, the introduction of various measures in the PPL to protect domestic industry, in particular the agricultural sector, is another questionable element. One of the main objectives of public procurement legislation is to prevent contracting authorities from political influences in the execution of public procurement. 

The reform actions taken in accordance with the new amendments are substantially oriented towards enhancing the level of control in public procurement, while development and efficiency aspects are neglected. 

There is considerable confusion of the roles and mandates of the key set of institutions granted responsibilities in the implementation and supervision of public procurement, including examples of duplication of functions (e.g. complaints and prior approvals).  

The role, mandate and functions of the Tender Chamber in the area of public procurement give rise to strong concerns. The non-public status of the organisation implies that it is not subject to public audit and financial control and is therefore not accountable to the public for its actions, performance, and use of funds. 

The staff experience and institutional memory of the Public Procurement Department in the Ministry of Economy risks being lost by these changes, which of course would signify a serious waste of resources. To build new capacity within a new structure will take a long time, and there is always the risk that in the meantime this will lead to poor or incorrect performance at the level of contracting entities and economic operators. The same concern applies to the possible abolition of the Public Bulletin Enterprise (the PBE). 

Behind the facade of the new institutional framework for enhanced control, supervision and the provision of services at no cost to the procurement community, there appears to be an established monopolised commercial market for procurement services, which for reasons that are not clear does not appear to be subject to public procurement legislation, and apparently includes a number of questionable features. 

The procedural framework has been commented on in detail in section 2 above. Although a number of strengths have been identified, such as the extensive use of open or competitive tendering procedures, the overall impression is that a great number of changes are required in order to bring the PPL in conformity with good and sound international practices. Not the least of these changes is the need to reflect recent procedural developments in modern public procurement systems, such as the introduction of electronic procurement and co-ordinated purchasing techniques. In particular, the following findings require attention: 

• The inclusion in the PPL of publicly owned (more than 50%) commercial and industrial enterprises is inappropriate. 

• The mandatory request for tender and performance securities should be abolished. 

• The prior approval by the Antimonopoly Committee for the use of certain procurement procedures should cease.  

• Certain procurement procedures should be abolished or revised, in particular the open tender with price reduction. 

• Selection and award criteria should be closely modelled on international good practice (EC Directives/World Bank Procurement Guidelines).  

• The capacity of contracting entities needs to be improved by strengthened methodological support and training. The functionality of the procurement market in competitive terms appears to be satisfactory, but the protection of domestic industry and the range of preferential treatment measures should be reconsidered.  

4.7.4 Recommendations 
It is recommended to re-open broad discussions and consultations, internally and externally, on the state of the public procurement system in Ukraine and to consider the initiation of a comprehensive public procurement reform with the following objectives: 
• to establish a credible and sound institutional structure for public procurement, which meets international standards and provides for an effective and natural division of responsibilities and functions between the Government and Parliament; 

• to focus the reform strategy towards the development of efficiency and effectiveness of the procurement system, while maintaining appropriate and well-balanced structures for control and supervision on ex ante and ex post bases; 

• to re-consider the role of the Tender Chamber and the appropriateness of assigning to a non-public organisation through the PPL responsibilities and functions of a regulatory, supervisory and executive nature, which are normally the responsibility of public bodies that are fully accountable to the public; 

• to abolish the monopolised market for procurement services and to allow those services, where relevant, to be transferred to the appropriate government institutions. Procurement carried out by normal procurement advisory services should be subject to competition in accordance with the public procurement legislation;     

• to establish a central Public Procurement Office (PPO), which is to be granted a sufficient degree of independence within the government structure and given responsibilities and functions normally placed with such an office, in particular policy-making and drafting of primary and secondary legislation; provision of legal and professional advice, including guidance documentation; provision of information and publications (website); monitoring; and supervision. The PPO should also be made responsible for implementation of the Strategy for Public Procurement adopted by the Cabinet of Ministers. This implies a reconsideration of the functions of the Antimonopoly Committee and of the Special Control Commission under the Accounting Chamber; 

• to establish an independent administrative complaints review mechanism separate from the PPO, which provides final recourse to the court; 

• to align public procurement legislation more closely with EC directives and with internationally good practice. 

4.8 Administrative Reform Strategy 
There is widespread recognition in Ukraine and amongst donors of the need for reform of governance in Ukraine. There have been, and are, a large number of reform proposals from think-tanks, government institutions and donors. Most start with the need for a reformulation of framework laws – especially the regulation of the Presidency, Council Ministers, State bodies and civil service.  

It has been argued that the development of Ukrainian institutions could be promoted through the “pedagogical effect” of law – a strategy which promotes accelerating introduction of advanced legal norms on the hypothesis that behaviour and institutions will slowly adapt. Such an approach was used for the New Member States of the EU which implemented a body of law (the acquis communautaire) that was significantly beyond their social and institutional realities. However, (a) the Accession Process bound countries also at an institutional level, and (b) it remains to be seen whether, now that their Membership has been achieved, the effect is sustainable. The pedagogical effect of law may be real, but, if law is passed and then ignored the loss is not just the ineffectiveness of a specific legal instrument, but the undermining of the rule of law itself.  

Another approach is to allow institutional competition to resolve issues and arrive at an “organic” compromise. Although an outcome of the 2006 legislative elections may result in intense competition between VR, CMU and the Presidency, the situation is not likely to be sufficiently stable in time for real consensus to emerge. 

Finally, it may be possible that slowly over time, and through contact with homologues and counterparts, especially from the EU Member States, the various Constitutional actors will start to conform to European patterns.  

Another characteristic of some existing reform proposals (apart from technical reforms especially in finance) is their ambitious approach -- aiming to remodel the administrative system root and branch. Experience of such approaches does not suggest that they are particularly effective, especially as they easily lead to the creation of coalitions of opposition. Rather, we suggest, reform should proceed opportunistically in the short-term through successive small-scale changes, while building medium-term conditions for more fundamental change. 

Ukraine benefits from a relatively (compared to other transition countries at comparable periods in their evolution) strong Ministry of Finance, with the Treasury and KRU. In the coming period these achievements should be protected and reforms carried further. The MoF may then provide a suitable platform for administrative reform focusing on efficiency, rationalisation, better policy development and a weakening of the “command” system in favour of functional responsibilities. Strengthening External Audit could provide a support to continuing reform within the Executive. 

“Service to the Public” goals are less achievable through administrative reform measures. However, if the court system develops properly and the Ombudsman operates adequately, empowering users (citizens, media and enterprises) through administrative procedure law and free access to public information may provide a base to ensure administrative transparency and accountability, as well as regularity and predictability of administrative outcomes. 

The circumstances may or may not be propitious for a new civil service law. However it seems clear that there is considerable scope for better human resources management within the current system. Sigma suggests a focus on individual State bodies where opportunities arise, stimulating better HR performance, introducing real job descriptions based on functions, and ceasing the system of cascade of instructions. 

One of the perennial problems of administrative reform is political and technical leadership (this may be one of the reasons why reformers like laws – it provides a focal point for reform endeavours; but also why reforms tend to fail). Apart from continuous political support and laws, successful reform requires sustained technical attention over many years. Reform political leadership in Ukraine has tended to be dispersed, involving various power centres. Reform technical leadership has been virtually non-existent, suffocated by the overwhelming politicisation of he administration. A fertile potential alliance for reform could be created by combining the forces of the powerful Administrative Reform Unit in the SCMU, the relatively strong Ministry of Finance and Treasury, and the expertise in the MCSD. 

Administration is a social construction, as is the relationship between political and professional levels of government. Decrees only cannot change values and habits. Reform must be considered in sociological terms – the mechanisms, expectations, time horizons and goal setting. National reformers may understand this better than donors who are driven by the technocratic processes of their project management technology and project cycles and their particular accountability arrangements. 

4.9 Donors 
Donors, by definition, have weak leverage over Ukrainian institutional development. The EU ENP in its current form may not offer sufficient incentives for reform. This and the overlaid distortions of the last 15 years place Ukraine at a disadvantage compared to the CEECs or Balkans, which benefit(ed) from the framing conditions of the Accession or Stabilisation and Association processes. The CEEC reforms were also motivated by security concerns, which play out differently in the context of Ukraine’s relationship with Russia and NATO. The IMF may have more leverage, especially if there are economic shocks (e.g. associated with energy pricing and reform of benefits), but the reforms pursued in the IMF context may not be suited for the general development of governance. 

The recommendation above is “to build consensus for a sustainable and sustained governance system, which should then be enshrined in a revised Constitution”. Can donors play a role? Donors have little legitimacy in such a context, but, beyond support, they can exercise restraint and facilitate the circulation of ideas and experiences between Ukraine and the external world.  

If donors encourage the Authorities to undertake reforms and pass laws for which there is not a consensus they risk further undermining the already fragile rule of law and the creation of “Potemkin administrations”; for example, donors may encourage the passage of a “European civil service law” with strong de-politicisation of senior levels of administration, which risks being circumvented in practice (as was the case in many CEECs), while introducing performance-related pay schemes across the board, which may increase arbitrariness and politicisation. Donors also risk being instrumentalised by individual interests rather than lending support to the emergence of stable institutions.  

For the medium-term, donors could usefully focus on: 

• promoting constitutional consensus (particularly when it comes to the definition of the constitutional institutions, including the civil service) by making efforts to encourage debate and the emergence of stable constituencies for reform especially amongst civil society and economic interests, through conferences, media training etc; 

• provide training and exchange of ideas to accelerate the genuine adoption of democratic values by the politicians and the bureaucracy in both the state and local governments; 

• Establish  programmes to support professional capabilities of the administration of the VR;  

• Ensuring access to support on a “service” rather than “project” approach principle as better suited to meet the country’s reform needs as they arise. 

There may be some major technical projects such as completing the computerisation of financial management. For technical assistance, donors could provide a quick reaction service to support small-scale reform “in real time”, where there is solid evidence of ownership, and where reform advances institutional capacity rather than the powers of individuals. The technical recommendations in the sectoral chapters could provide a menu for support. To the extent that there are real openings, priority should be given to financial management and the justice system, on the one hand, and on the other to building administrative capacities in priority sectors such as health and education, which may benefit from political support and provide learning experiences for the rest of the administration. 

As in most countries in similar circumstances, and in Ukraine stimulated by Western support to the Orange Revolution, there is an oversupply of support relative to demand and to realistic absorption capacity of the country, and the support is fragmented and sometimes substantively contradictory - for example, there are many projects active in the MoF. Donors could enhance their collective effort around agreed substantive platforms. 

5. SYSTEM ASSESSMENTS 
5.1  General Legal Administrative Framework 
5.1.1 Introduction 
We use the notion of general administrative law to denote those parts of administrative law that are applicable – fully or partially, primarily or supplementarily – to all administrative settings, public bodies, administrative activities and administrative relationships. In other words, it would be the part of administrative law that is not only applicable across the whole administration, but also contains principles and norms that give rise to special regulations or specific organisational functioning. 

Administrative law is the refined product of the pursuit during the course of history of the liberal goal to submit public powers to the law, which is crystallised in the fact that any action of the state is subject to the law or ruled by law. Modern democratic states derive their administrative law from their constitutions. The study of administrative law in a country cannot be dissociated from that of constitutional law, even if in academic circles the two have been divided into separate disciplines.  

Nevertheless, the general legal framework for the administration is comprised, first and foremost, of administrative law. A first approximation of the definition of administrative law is that it is a part of national public law (in EU countries it is now also a part of the supranational legal order of the EU) regulating the powers, competences (responsibilities), organisation and functioning of public authorities or the public administration as a whole. This includes relations established internally between administrative bodies and externally with other administrative bodies and with the general public. 

At the constitutional level, a basic presupposition for a modern democratic public administration is a comprehensive and clear legal framework. This means: (i) clear definition and separation of constitutional powers and institutions with sufficient checks and balances; (ii) agreement on the functions to be performed by different levels of government; (iii) sharp separation between political and administrative functions (iv) clear specification of the overall responsibility for public administration (the role of the Parliament, of the President and of he Government); (v) main principles guiding the structuring of public administration; and (vi) a well-defined principles regarding the functioning of public administration and the rights and guarantees of citizens regarding the action of the public powers. 

Civil Service legislation forms part of administrative law and this latter is the instrument that civil servants have to use to make the administration work under the rule of law. Reforming the civil service without reforming the general administrative law would be a half-baked reform. This is the reason why this assessment attempts to answer the following question: 

Do Ukrainian administrative practices and the legal administrative framework guarantee the principle of legality in administrative decision-making, and are they sufficient and appropriate to guide civil servants and public officials and to make them accountable for their performance? 
The overall answer to this question is negative, as it can be inferred from the pages that follow. 

5.1.2 Main Assessment Findings and Recommendations 
1. The legal framework is defective: The current framework of public law (constitutional and administrative) is not suitable for ensuring that the state abides by the rule of law, nor does it make it accountable for or respectful of citizen’s rights. There is awareness in the country of the weaknesses of the constitutional and administrative legal framework and how this fact negatively affects the rule of the law, reducing the capacity to modernize and democratize the State and hampering the economic and social development of the country. 

2. There is awareness of the necessity to reform, but the capacity for reform is limited: The Constitution has not been sufficiently amended. Some drafts have been prepared to amend loopholes in the legal framework and to complete it, and suggestions both from international institutions and national undertakings have been produced identifying further need for reform, and seemingly certain priorities have been agreed upon. However, despite these positive signals, doubts remain about the capacity of the Ukrainian institutions to earnestly undertake the reforms that are necessary. Strong political will and commitment to the reform process, political stability in order to assure continuity, a clear sense of the priorities linked to changing direction, and institutions solid enough so as to be able to guide and technically feed the reform are the basic conditions.  Unfortunately, these conditions are lacking in the Ukraine. 

3. Transparency and openness of the state administration are not guaranteed: Legislation on administrative procedures, on free access to information and on personal data protection, needs to be either enacted or strengthened and legislation fostering confidentiality and secretiveness needs to be reduced to a minimum.  

4. Legal uncertainty in administrative decision making needs to be reduced: Legal uncertainty and arbitrariness as well as corruption are mainly produced by the numerous procedures that exist. Enacting a general law on administrative procedures and reducing the many special procedures to a very minimum is necessary. 

5. The administrative legislation is of poor quality: The quality of the legislation and the overall weak implementation produce negative consequences. The fundamental administrative and constitutional legislation of Ukraine displays imprecision and has too many loopholes and inconsistencies. A good quality administrative and constitutional legislation is a prime condition to ensure effective protection of citizens’ rights, full accountability of all state bodies and entities and effectiveness and efficiency in the functioning of the State.  

6. The court system, especially the courts in charge of administrative justice, needs to be developed and improved. The independence of judges vis-à-vis the political power needs to be improved and guaranteed as well as their protection from undue influences and corruption, at the same time making them accountable. Training judges in administrative law is a necessity.   

7. Efficiency is poor concerning control, accountability and liability mechanisms. As a consequence, the rule of the law is not guaranteed, arbitrary decisions are rife, corruption is thriving and public accountability is weak or non-existent. This leads to the fact that the basic constitutional rights of citizens are not protected up to the level of democratic standards that prevail in most EU Member States.  

8. The General Prosecutor’s functions should be aligned with those of its EU Member States counterparts and divested from its old Soviet attributions and prerogatives if a democratic rule of law is to develop in the country. 

9. The role of the Ombudsman (Parliamentary Commissioner of Human Rights) needs to be strengthened: There are certain systemic weaknesses that impact negatively on the effectiveness of the Ombudsman’s. Those result from a plurality of causes, including the weak quality of the legislation, the somehow imprecise scope of the Ombudsman’s jurisdiction, the excessively high expectations regarding the role and capacity of the Ombudsman and the insufficiency of the staff in numbers and qualifications. A key role of the Ombudsman should also be to educate the public as to their constitutional and human rights and how best to protect them.  

10. The Constitutional Court should become operational again as soon as possible. 

11. Civil Servants should be empowered to be able to negate unlawful orders and instructions emanating from their superiors if they have to serve impartially the principle of legality which is enshrined in the Constitution. 

12. In summary, it is necessary that a clear legal framework which includes the Constitution sets out a comprehensive and democratic logical political and administrative structure. This administrative structure must be endowed with procedural and control rules that, whilst enabling it to develop policies, forces it to act according to principles of proportionality, predictability, non-discrimination, accountability and transparency in order to guarantee the rule of law. In addition that administrative structure should be staffed by a professional and accountable civil service.  

5.1.3 The Constitution 
Determining the role of the Ukrainian Constitution in shaping the public law has a problematic historical background. A demonstrative example was the constitutional negation of the dichotomy between private and public law that was in the Constitution of the USSR, which totally discarded any notion of private law. This legal system consisted of the total dominance of public law. The dominant legal theory was the class-based theory of law5, which treated the law as an instrument of class dominance and did not allow a legally guaranteed autonomy of relations among individuals, which is protected by private law. 

The 1996 Constitution of Ukraine, by protecting human rights and freedoms and conferring upon them the status of the highest social value (Article 3-1), sets the stage for the development of private law as a range of constitutionally personal autonomous relations protected from interferences of the state authorities. The idea of personal autonomy comes from a number of specified and realised constitutional provisions. Conversely the domain of public law, and therefore, the prerogatives of State powers retreat into the background as to be in line with standard democratic limits.  

The Constitution clearly states and guarantees the rule of law and the principle of legality. Article 19 establishes that the “legal order of Ukraine shall be based on the principles pursuant to which no person can be forced to do what is not envisaged by legislation.” It further stipulates that “bodies of state power and bodies of local self-government, and the officials thereof, shall act only on the basis of and within the powers and in the ways envisaged by the Constitution and laws of Ukraine”. In the statutes of all state bodies at all levels a general provision stipulates that “the state body in its activity shall be governed by the Constitution, laws of Ukraine, legal acts of the President, legal acts of the cabinet of ministers, etc.”  

Article 55 guarantees the protection of citizen’s and human rights against their violations by state authorities or their officials and establishes a judicial review procedure of administrative acts: “Human and citizens’ rights and freedoms are protected by the court. Everyone is guaranteed the right to challenge court the decisions, actions or omission of bodies of state power, bodies of local self-government, officials and officers. Everyone has the right to appeal for the protection of his or her rights to the Authorised Human Rights Representative of the Verkhovna Rada of Ukraine (Ombudsman). After exhausting all domestic legal remedies, everyone has the right to appeal for the protection of his or her rights and freedoms to the relevant international judicial institutions or to the relevant bodies of international organisations of which Ukraine is a member or participant. Everyone has the right to protect his or her rights and freedoms from violations and illegal encroachments by any means not prohibited by law”.  

5 For a class-based theory of law see Evgeny B. Pashukanis’ works published between 1924 and 1936 at  http://www.marxists.org/archive/pashukanis/index.htm   
Article 56 guarantees everyone “the right to compensation, at the expense of the State or bodies of local self-government, for material and moral damages inflicted by unlawful decisions, actions or omission of bodies of state power, bodies of local self-government, their officials and officers during the exercise of their authority”. 

However, the constitution is imprecise concerning the attribution of responsibilities among the different constitutional bodies that exist, especially those of the President, the Cabinet of Ministers and the Parliament, a fact that hampers the smooth functioning of the state and the administration and makes it confusing in the eyes of the citizens. Transparency in the organisation and functioning of the administration would require that the constitution further clarifies the distribution of powers and responsibilities among constitutional institutions. On the other hand, the constitution falls short in providing guidance for the design and functioning of the administration, especially in terms of separation between politics and administration and in terms of the constitutional principles that should preside over the operations of the state and the administration. These considerations are not changed by Law 2222-IV. 

5.1.3.1 Quality of Administrative Law 

There is a vast body of law in Ukraine, but a coherent, effective and transparent legal system is lacking, which leads to a weak guarantee of the principle of legality and of the rule of law. Soviet law is still in force unless it has been explicitly repealed or superseded by post-independence Ukrainian legislation. We refer to the Soviet legislation insofar as it is still partially or totally applied. 

The quality of post-independence legislation is in many cases no better than the former Soviet legislation. There are many reasons to explain the general poor quality of legislation, among others “incompetent legislative drafting, absence of co-ordination among the various executive bodies responsible for legislative drafting, and absence of co-ordination within the Parliament. Many laws state general principles to be specified in secondary legislation and administrative instructions and the latter are normally not publicly available. Most post-independence legislation has been adopted piecemeal to transform specific policy measures into law, without due regard to the coherence of the legal system. Gaps and inconsistencies among individual clauses are the consequence”6. The problems linked to the poor quality of the legislation are aggravated due to the poor quality of consultation, the unpredictability of the law and its haphazard application.  

The country has many issues to address in order to improve the quality of legislation, administrative and otherwise. One is the problem of instructions. Many countries use administrative instructions to conduct internal works of the administration, but these instructions are not binding for third parties, i.e. for citizens, and cannot be invoked by the administration before the courts. In Ukraine the instructions are usually ad hoc, i.e. to resolve individual cases, and have similar legal value as the law in practice.  

It is true that in theory, instructions are not and have never been a constitutional instrument for decision-making. According to Article 113 of the Constitution the activity of the Cabinet of Ministers (CMU) “shall be governed by the Constitution, the laws of Ukraine, decrees of the President, issued according to the Constitution and the laws of Ukraine”.  

However, in practice, prior to the constitutional amendment introduced in December 2004 by Law 2222-IV, the President used his power to issue instructions addressed to the CMU from his de facto status as head of the executive branch. After the amendments to the Constitution (Law 2222-IV) the Presidential Secretariat admitted that they can no longer issue instructions to the CMU. But, since the CMU shall be governed by presidential decrees, the Secretariat can (and does) formulate instructions as decrees. Thus this practice which existed previously has now been explicitly confirmed. 

6 OECD: Ukraine Investment Policy Review: “The Legal and Institutional Regime for Investment: Assessment and Policy Recommendations”. Paris, March 2001. 
Legal norms produced at various times and by different institutions may simultaneously regulate the same matters in differing ways. The hierarchy of legal norms is thus blurred, resulting in contradictions, administrative overlap, and confusion of authority and more generally in a lack of transparency of the legal system (presidential decrees, cabinet resolutions, ministerial orders, regulations of various governmental bodies, etc). This unavoidably affects the capacity to ensure the respect of the principle of legality in administrative decision-making and the sufficient and appropriate guidance of civil servants and their accountability in the exercise of their duties. 

Contradictions are partly due to the fact that bills are drafted by experts in various institutions without co-ordination, and those responsible for their implementation are usually not consulted. They are also due to the fact that the implementation of these acts is haphazard because of the unclear distribution of competences and the insufficient co-ordination in the policy-making system7. The actions of administrative institutions enforcing the legislation are equally unclear, and as there is no certainty about how they should act, their practices vary significantly. These discrepancies are in turn linked to the lack of standardised procedures to be followed by the public administration.   

There often is lack of consistency between primary legislation and secondary regulations. Furthermore, when additional regulations are needed, the initial intentions of the law are often distorted by the bodies responsible for their implementation. In such a context, two demands are voiced in the country: a) that regulation-drafting be a public process; and b) that laws have a “direct effect”, i.e. that they do not need further regulation by government bodies. The first demand could, however, lead to inconsistency and incoherence in legislation and the latter could originate in rigidity and loopholes through a disproportionately detailed primary legislation, which would not be acceptable, either.  

Another major problem related to the drafting of new regulations should be mentioned. Drafting new regulations is often the first choice when a policy problem arises instead of considering other possible solutions such as the full implementation of existing regulations or other alternatives. This causes redundancies in regulations and confusion and unnecessary interpretative conflicts in implementation to all those who have to endure the legislation such as civil servants, the judiciary and the public at large. This also negatively affects the rule of the law. 

With a view to creating a more favourable regulatory environment, a “Law on State Regulatory Policy in the Area of Business Activity” was adopted in 2004, which was preceded by a Presidential Decree of 22 January 2000 on “Introduction of a Uniform State Regulatory Policy in the Sphere of Entrepreneurship”. This law aims to lift unnecessary regulatory barriers (contradictions, quantity of regulations and costs imposed on businesses). The law establishes requirements for regulatory impact assessment in the area of business activity, but only for this type of activity. More specifically, the above-mentioned law establishes a procedure for publicising draft regulations affecting businesses and for taking into account the views of the investment community. A special provision stipulates that any body preparing regulations should publicise the draft on their website for a period of one to three months. Citizens and entrepreneurs can review the document and make suggestions, which are subsequently summarised and evaluated by the relevant body8. Drafts should also be submitted to the State Committee on Regulatory Policy and Enterprise.  

The enforcement of this law met considerable resistance. However, in 2005 about 85% of regulatory acts – most of them related to individual acts - were reviewed by the Council of Entrepreneurs9. Local governments seem to show more resistance to this requirement, which is sometimes interpreted as a voluntary option rather than a legal obligation, and thus they avoid publicity. According to observers, however, this in principle positive law has not been implemented the way it should be. It has been estimated that the requirement for publicising drafts, according to the law, is observed in 70% of the cases. However, this compliance reflects only the quantity and not the quality of the publicity (lack of supporting documents, etc.). In terms of quality, the procedure does not serve the purposes of the law.  

7 For a complete evaluation of the Ukrainian policy-making system see the relevant SIGMA assessment. 
8  There is a similar parliamentary procedure but without a predetermined time frame. This represents a possible violation of the principle of publicity. 
9 The Council of Entrepreneurs was created in 1993 by the Cabinet of Ministers (CMU). Since 2005 it has been assigned a new role and invited business associations to participate. It comprises 80 members, plus associations of small and medium sized enterprises (SME) and agri-business. SMEs now have more representation in the Council than they had before. The Council constitutes a strong promoter of regulatory policy. It reviews draft laws from the point of view of their impact on business. It is represented in various government committees; its president (an MP) participates without voting rights in the Cabinet of Ministers to present the opinions of the Council. It receives draft regulations before they are discussed in the Cabinet of Ministers, analyses them, consults with its members and formulates proposals to the Cabinet of Ministers or to Ministers. Other participating bodies are the Interdepartmental Commission for International Trade and the Consultative Council for Foreign Investments under the President of Ukraine. 
Although perceptions may vary as to the utility of consultation within the political system, businesses are closely associated with the process of shaping the regulations affecting them. The Council of Entrepreneurs and other bodies, such as the Chamber of Commerce10, also work in tandem with the government to promote business interests. The Chamber, for example, reviews drafts and makes suggestions to influence the decision-making process. According to the opinion of entrepreneurs, significant progress has been made since 2004, but the magnitude of outstanding tasks to be addressed constitutes a very long and complex agenda. The pace of reforms is slow and incentives to accelerate are needed.  

The intimate involvement of the Council of Entrepreneurs and other bodies in internal decision making process of Government, including its active participation in meetings of the Cabinet of Ministers, is inappropriate to a democratic system and may lead to a situation of “state capture”, rather than representing a genuine participatory model of government. 

5.1.4 Protection of Legality 
5.1.4.1 By civil servan ts 

Civil Servants are not allowed to stand against unlawful orders or instructions given to them by superiors. The legislation does not protect the commitment to legality by civil servants, but rather favours their personal or political allegiance to their superiors11. This is aggravated by the fact that the Ukrainian administration tends to work at the impulse of ad hoc instructions (see above), not general rules. Therefore, one of the constitutional duties of civil servants, which is the protection and defence of the legality in administrative actions and decisions, is ignored by the Ukrainian legal system. 

5.1.4.2 By the Ombudsman 

The Ombudsman is a constitutional institution created by article 101 of the Constitution: “[the] Authorised Representative of the Parliament on Human Rights shall carry out parliamentary supervision of observance of the constitutional human and civil rights and freedoms”. Equally, article 55 gives every person the right to apply for protection of his/her rights to the Authorized Representative of the Parliament on Human Rights. 

The Law on the Parliamentary Commissioner (Ombudsman) on Human Rights was passed on 23 December 1997 - and established the office of the Ombudsman, which started operations in 1998 - as an instrument of parliamentary control over the observance of constitutional, human and citizens’ rights and freedoms (article 3). Its role is to provide supplementary protection of human rights and existing constitutional rights and freedoms. The Commissioner, elected by secret ballot by Parliament for a five-year term12, is independent in the exercise of his/her duties and protected by immunity. The mandate is not linked to that of Parliament. Among the powers of the Commissioner is the right to appeal to the Constitutional Court on issues involving the conformity of legal acts to the Constitution and on points of constitutional interpretation. He/she may also demand access to documents and information from both state and local government bodies, request explanations regarding cases under review, and submit to the respective bodies his/her conclusions and recommendations in cases of violation of human rights. The Commissioner may attend sessions of parliament, of the courts, etc.  

10 SMEs work with the Chamber of Commerce; they represent approximately 10% of the GDP of Ukraine, which is low compared to other countries. This is seen as the result of problems of taxation, the system of permits, insufficient clarification of regulatory functions of some bodies, and access to loans and credits (high rates for short terms, etc.). 
11 See Sigma Assessment of the Civil Service. 
The intervention of the Commissioner can be activated by an appeal of any person, including citizens, foreigners and stateless persons, upon request of a MP, and on the own initiative of the Ombudsman (article 16). The Commissioner submits annual regular reports to the Parliament on the observance and protection of human rights and special reports on specific issues13 (article 18). The Parliament may in turn issue resolutions based on these reports. The first annual report ever published was published in 2000 and referred to the time period 1998 and 1999. It emphasizes the Commissioner’s efforts to broaden the protection of human rights by promoting the ratification of human rights conventions and lifting reservations introduced in conventions that had already been ratified, and creating mechanisms for the implementation of human rights protection (see Rights and Obligations of Civil Servants chapter).  

According to the report, in 1999 the Commissioner received 51,000 appeals, almost 55% of which concerned legality, law and order [complaints against the actions of law enforcement bodies14, reconsideration and execution of court decisions, verdicts, rulings and orders (page 51)]. Citizenship issues were among the priority issues addressed by the Commissioner (page 98 ff). From 1998 to 2005, over 620,000 people and 1,950 MPs filed claims to the Commissioner. The total number of reported cases up to February 2006 was about 750,000. Most of the petitions concerned issues of citizenship, people who had lost their savings and required compensation and legal protection, but they also involved social and political rights, etc.  

Among the issues raised by the Commissioner in 2005 are problems concerning the functioning of the judiciary which qualified as the “principal violator of human rights” (Speech of 6 July 2005, p. 12). One third of the complaints concerned the violation of the right to a fair trial and the problems of judicial protection of human rights, which have become extremely acute15, expensive and lengthy procedures, lack of professionalism by judges and the need for competitive selection for their appointment, and execution of court decisions. Regarding the execution of court decisions, according to the Ministry of Justice only 30% of the orders and rulings of courts are complied with.  

Although the law provides for the obligations of various institutions and state bodies to co-operate with the Commissioner, the Parliamentary Commission on Human Rights faced difficulties during its first years of existence because other institutions and state bodies did not co-operate sufficiently or plainly ignored the institution (ministers, the Supreme Court, the General Prosecutor, etc.). Public servants and even senior civil servants have often ignored their obligations to protect and respect human rights. However, the situation is slowly improving as state bodies are increasingly responding to the Commissioner’s reports. Prisons, which had been off-limits to outside inspection, are now regularly visited by the Commissioner.   

12 Art. 85 of the Constitution, “The Verkhovna Rada of Ukraine shall have the following powers:  […] to appoint and remove from office the Authorised Representative of the Verkhovna Rada of Ukraine on Human Rights; to hear his/her annual reports on observance and protection of human rights and freedoms in Ukraine”. 
13 See, for example, the Special report on the protection of the rights of Ukrainian citizens living abroad (2003) and a forthcoming report on HIV. 
14 This coincides with the Consideration by the UN Committee against Torture of 31 July 2000 of the Report Submitted by Ukraine under article 19 of the UN Convention against Torture. UN Doc. CAT/C/55,Add.1 (2000).  
15 This looks likely if one considers the sentences of the European Court of Human Rights (ECHR) against Ukraine for the frequently applied administrative arrest and detention without appeal by the Ukrainian courts pursuant article 297 of the Code on Administrative Offences in its wording of 7 February 1997. For all, see Judgement of 6 September 2005 of the ECHR in case Gurepka vs. Ukraine (case 61406/00) or Judgement in case Kucherenko v. Ukraine (No. 41974/98), of 4 May 1999. 
However, in-service training on how to adhere to this principle of protection of constitutional and human rights is a must for civil servants and public authorities. A mentality frequently observed at regional level is that the protection of human rights is ensured by the police. Appropriate training in this regard is also needed. 

The Commissioner’s Office underlines the importance of an insufficient legal framework for the protection of human rights. The Commissioner’s task is complicated by the lack of a general law on administrative procedures, regulating relations between citizens and state services and relations between state bodies. It is further complicated by the absence of laws regulating major political institutions (laws on the President, CMU, etc.) and the administrative and territorial structure of the state complicates the Commissioner’s task. 

Although the Ombudsman’s scope of authority as laid out in the 1997 Law is sufficient, it is at the same time ambiguous and imprecise. The activities which have been developed up to now show a high potential and an important contribution to building a modern state subject to rule of law. Diagnosis of the problems and proposals and pressure for solutions are major aspects of this contribution. However, because of the wider shortcomings of existing the legal framework, the still unsettled political institutions and the old lingering practices and mentalities, the protection of human rights remains insufficient and inefficient. Accountability mechanisms can hardly work in the absence of important pieces of legislation defining procedural and substantial rights. For instance, there are insufficient conditions for the realization of the constitutional right (article 59) to free legal assistance when citizens need protect their rights because, in practice, there is no ordinary law which is operational.  

It is worth noting, however, that the Commissioner’s appeal to the Constitutional Court was decisive regarding the violation of over 3 millions citizens’ electoral rights caused by the 2004 amendments to the Law on the Election of the President. The Constitutional Court annulled several provisions of the electoral law and in so doing contributed to the triggering of the dramatic change of the election outcome in autumn 2004. 

5.1.4.3 By the Judicial System: Administrative Justice 

Article 55 of the Constitution provides for the protection of individual rights and freedoms by the courts. It guarantees a general right for every person to appeal to the court against decisions, actions or failure to act by bodies of state power, bodies of local self-government, and public officials16. Article 56 of the Constitution provides for the possibility of state compensation for material or moral damages caused to physical persons or legal entities by acts and actions which have been recognised as unconstitutional, according to procedures yet to be established by law. The effectiveness of these provisions obviously depends on the operation of the court system of the country.  

According to article 125 of the Constitution, “the system of courts of general jurisdiction shall be established pursuant to the principles of territoriality and specialisation.” The latter principle is recent in the Ukrainian court system and is not yet fully operational. Among the specialised courts, a branch of administrative courts is in the process of being established.  

The Law “on the Court System”, adopted in February 2002, introduced the system of administrative courts and allowed for a period of three years for their effective establishment17. It also provided that within that period all cases falling within the jurisdiction of local administrative courts were to be taken to local courts of general jurisdiction and all cases falling within the jurisdiction of administrative courts of appeals were to be heard in the corresponding general courts of appeal according to the judicial procedure that was later stipulated by the Code of Administrative Court Procedure (CACP), adopted in July 2005. 

16 This article is seen as having a “direct effect”. The same article of the Constitution further stipulates that every person has the right to apply for the protection of his/her rights to the Authorised Representative of the Verkhovna Rada of Ukraine on Human Rights, to apply for protection of his/her rights and freedoms, for the use of all national means of legal defense, to relevant international courts or relevant bodies of international organizations of which Ukraine is a member or a party and to use any means not prohibited by law to protect his/her rights and freedoms against infringements and unlawful encroachments. 
The 2005 Code of Administrative Court Procedure proved to be difficult to pass the process of its adoption took four years. It established the procedure for judicial review of administrative acts. It aims to protect the rights and freedoms of persons against legal infringements of state bodies and their officials (article 2-1). Any decisions, acts or omissions can be contested before administrative courts, except those subject to constitutional review (article 2-2). The CACP established criteria for the assessment of decisions and actions of state bodies and their officials. According to the CACP (article 2-3), administrative courts shall evaluate whether decisions or acts of state bodies were taken: (1) on the grounds, within the limits of authority, and in the manner envisaged by the Constitution and the laws of Ukraine; (2) for proper purposes; (3) on good grounds; (4) impartially; (5) in good faith; (6) reasonably; (7) according to the principle of equality before the law preventing discrimination; (8) proportionally; (9) considering the right of a person to participate in the decision-making process; (10) in reasonable time. The procedure established by CACP is very comprehensive and favourable for legal persons / citizens. Still, the CAPC cannot be efficiently applied until administrative procedures are adopted.  

At the highest level, the Supreme Court of Ukraine constitutes the ultimate judicial body in the system of courts of general jurisdiction. The Supreme Court of Ukraine18 comprises specialised chambers, one of which is an administrative chamber. 

In October 2002, the High Administrative Court (HAC) was created by the decree of the President, which started operations in October 2005. By February 2006 the HAC had 15,000 cases transferred from the Supreme Court of Ukraine and the High Commercial Court as a result of the new administrative regulation. According to HAC judges, citizens know whom to appeal to, since the HAC receives about 100 complaints a day. The HAC is not fully staffed as at present it comprises only 39 judges, who represent only roughly 60% of the budgeted judicial staff. The estimation is that the budgeted number will not be sufficient. The administrative staff of the HAC comprises 140 public servants (225 is the limit according to CMU Executive Order no. 572-r of 11-10-2002). 

Among the competences of the HAC is the authority to rule on disputes of competences between state bodies and also the authority to rule on cases brought by public servants and citizens against the state. The HAC’s main task is to protect the rights of citizens and public servants against illegal acts of state bodies. This has also been put forward as a central point in the selection and training of judges. Judges of the HAC are confident that the government will provide them with the means to fulfil their tasks. Administrative justice touching upon the core state-citizen relationships requires a major change in mentalities (respect of rights and procedural guarantees for transparency and accountability). Surprisingly the HAC judges do not seem to realise the importance of administrative procedures and the quality of legislation for ruling on cases.  

17 It also introduced a new state agency at the Department of Court Administration to be in charge of the administration of the courts for civil and criminal cases. It establishes a special body, the State Judicial Administration, to provide organizational and administrative support to the courts (financial, logistic and human resources) (art 125-126). This body is a body of executive power subordinated to the President of the Ukraine, the de facto head of the executive power with a wide scope of authority but limited accountability.  
18 According to second part of Article 47 of the Law of Ukraine “On Court System”, the main responsibilities of the Supreme Court of Ukraine are the following: It examines cassations regarding decisions made by general courts in cases within its jurisdiction; it examines second cassations in all other cases heard at the courts of general jurisdiction; in cases stipulated by the legislation in action – examines other cases under special circumstances. It also provides consultations to courts at a lower level regarding application of the legislation currently in force based on the generalization and analysis of forensic statistics; if necessary, it cancels the corresponding interpretations by the Plenary of the highest specialized court. It addresses the Constitutional Court of Ukraine in case courts of general jurisdiction have uncertainties regarding the constitutionality of laws and other legal acts in force as well as regarding official interpretation of the Constitution of Ukraine and other legislation.  
The jurisdiction of the HAC is clearly defined in the Code of Administrative Court Procedure. The HAC acts generally as the cassation instance in administrative cases. In some electoral cases the HAC acts as the court of first instance. When a problem of jurisdiction arises between courts, a final decision is made by the Supreme Court. From the citizen’s side, if it is not clear where to appeal, the Code of Administrative Court Procedure designates an officer in each administrative court to help citizens formulate their individual appeals19. 

The system of administrative justice is not fully operational, as the 1st and 2nd instance administrative courts are not yet in place. It is envisaged that by 1 September 2006 the administrative courts of appeal will be in place and that by 1 July 2007 administrative courts at the first instance level will also commence their activities. 

The HAC lacks experience and it is too early to asses its performance. Given the unsettled institutional and legal environment  in which it has to operate (relevant procedural and substantive legislation is still missing nor has it been updated), the HAC will have to clarify numerous issues on administrative procedure requirements, on the distribution of competences between government bodies and eventually fill or contribute to filling legal gaps. It needs to gradually create a consistent body of jurisprudence before it can be assessed.  

Although a real assessment of the administrative judicial system cannot be made at this time as it is still not fully operational, the efficiency and credibility of the court system as a whole, based on past experience, is doubtful. The full impact of the administrative justice system upon a better protection of the principle of legality and the rule of law should not be expected in Ukraine at any time soon.  

There is a general consensus on the importance but also on the difficulty of the reform of the judiciary. The importance of the long-awaited reform of the courts has often been underlined. However, for the moment, the court system is characterised by low credibility and efficiency. Indeed, interviewed observers voiced scepticism about the new administrative courts. Serious doubts remain regarding the independence of the judiciary and more specifically the status of judges. Expectations concerning administrative courts are high because the system of administrative justice is the means of last resort for defending individual rights against the state. However, the main challenge is to prove its independence, a notion that is not part of the current administrative culture where decisions are reviewed only internally by the administration.  

One major issue is the time-consuming and expensive court procedures with unpredictable results, even when a favourable ruling had been obtained. A further problem is the “quality of judges” (motivation, responsibility in the old system of courts), including corruption. The Council of Entrepreneurs, for example, receives many complaints against courts. The same is true concerning the Ombudsman. While public administration feels the pressures of society, courts do not because of the protected status of judges which tends to make them unaccountable. 

Another issue is compliance with court decisions. The implementation of court decisions is the responsibility of the Ministry of Justice20. It is estimated that only 10% of court rulings are implemented. When a case involves citizens against a state body, this could be considered for years with unpredictable results. Interested people and businesses therefore see “no point” in suing a person while in office (“not useful or reasonable to pursue such an action”). 

19 This applies solely to the cases considered in the courts of original jurisdiction and not related to petitions of appeal or cassation. 
20 Earlier this responsibility lay with each court and the judge could better follow it. See also the observations of the Ombudsman concerning the execution of courts’ rulings. 
5.1.4.4 By the General Prosecutor (Procuratura) 

The Soviet Procuratura was a strong institution whose mandate was not the protection of citizens’ rights against the decisions of state bodies, but the protection of “legality”, which generally meant the state’s interest. The prosecution established by the Constitution and regulated by the 1991 Law on Prosecution has a very broad scope of authority, unusual by EU standards. In reality, the prosecutor still has more punitive than protective functions. The current institutional design of the Procuratura is at variance with what is required by a modern democratic state.  

The Procuratura’s functions, in line with Council of Europe recommendations, were limited by the 1996 Constitution to criminal and law enforcement matters, including: (1) prosecution in court on behalf of the State; (2) representation of the interests of a citizen or of the State in court in cases determined by law; (3) supervision of the observance of laws by bodies that conduct search and detect activities, inquiry, and pre-trial investigation; and (4) supervision of the observance of laws in the execution of judicial decisions in criminal cases. 

However, with the 2004 amendments (Law 2222-IV) to the Constitution the Procuratura retrieved the function of conducting general supervision over the adherence to human rights and the observance of laws by state bodies. With these amendments the Procuratura has been reinstated as a quasi-judicial authority for the protection of human rights. It can review the legality of the decisions (acts) of any public institution based on citizens’ complaints or on its own initiative. If the procurator found the decision (act) unlawful he may issue a ‘protest’ against the decision (act) to demand the annulment or improvement in the decision (act) in order to make it lawful. The ‘protest’ of the procurator can stop the decision (act) from taking effect. The scope of the decisions that can be protested by the procurator is extremely broad. It includes acts of Cabinet of Ministers, acts of all bodies of executive power of all levels and municipalities and the decisions of their officials. Essentially, as an arm of the executive power, the role of the Procuratura in the review of the decisions of state bodies has raised obvious questions concerning the objectivity and impartiality of the process of review of executive administrative and normative acts.  

The new Procuratura’s mandate conflicts with other provisions of the Constitution that state that it is the courts that perform the function of protection of citizen rights infringed by the decisions, actions or omissions of state bodies and officials. Until the issue of supervision of legality is clarified, citizens who successfully challenge the acts of state bodies in the courts will have to deal with the fact that the Procuratura may interfere and cause the judicial decision to be overturned if it deems the decision not to be in the “state interest.” 

The Council of Europe’s Venice Commission has stressed that the current functions of prosecution in Ukraine, including those awarded to it by Law 2222-IV, have to be eliminated and the activity of the prosecutor’s office has to be adjusted to European standards. The Venice Commission’s reasons are specifically that the prosecutor is given too much power, that its regulatory design infringes the principle of separation of powers because the prosecutor’s powers are entwined with those of the legislative, executive and judiciary; the prosecutor is awarded powers that belong to the judiciary; the relations between the prosecutor and the executive remain entangled and are not transparent; certain articles of the law regulating the prosecutor, especially article 7, represent a threat to the freedom of the press; there is no means to keep the prosecutor accountable and so forth21. 

5.1.4.5 By the Consti tutional Court 

The USSR constitutional reform of 20 April 1978 created a sort of constitutional surveillance in the hands of the Constitutional Surveillance Parliamentary Committee of the Ukrainian SSR (Named Constitutional Court of the Ukrainian SSR in 1990) whose powers were limited to issuing recommendations. In February 1992, once independent, Ukraine adopted amendments to the Constitution of 1978 whereby the control of constitutional conformity was to be carried out according to a jurisdictional or judicial model, not parliamentary, and this model was to include administrative justice.  

21 Venice Commission of the Council of Europe: Opinion on the Amendments to the Constitution of Ukraine, adopted by the Commission at its 63rd plenary session in Venice, 10-11 June 2005. Opinion No. 369, Document CLD-AD(2005)015 made at Strasbourg on 13 June 2005. 
The control of both constitutional conformity and of the legality of administrative acts was thus entrusted to the Constitutional Court by the constitutional amendments of 1992 and the Law on the Constitutional Court of June 1992. This Law established a broad scope for constitutional control. On the one hand, the Court had the normal competence for examining both existing and new legislation issued by the parliament in terms of its constitutional conformity. On the other hand, it had competences which are strange to “normal” constitutional courts. Given the total absence of organs of administrative justice in the new Ukrainian state, likewise in the whole of the USSR, the Constitutional Court was awarded competences in reviewing the legality of the oukazes and decisions of the president, the presidium of the parliament, the cabinet of ministers, of any public power of the Republic of Crimea, including their conformity to the  international treaties ratified by Ukraine, along with some other competences (separation of powers, elections and referenda, conflict of competences among constitutional organs, etc). 

The new Ukrainian constitution was adopted on 28 June 1996 and the new Constitutional Court was established in October of that year, based on the new constitution and on a new Law on the Constitutional Court of 1996. According to articles 147-152 of the Constitution, the Constitutional Court is the single body of constitutional jurisdiction in Ukraine. The Court was no longer in charge of administrative justice, but only of constitutional jurisdiction. It is responsible for providing the official interpretation of the Constitution and laws of Ukraine. The Court’s decisions are based on substance or procedural considerations of constitutionality and are final, i.e. with no possibility of appeal.   

The Court consists of 18 judges, with six each appointed by the president, the Verkhovna Rada and the Congress of Judges (art. 148). The President has the possibility to ask the Court for a decision, as well as 45 People's Deputies (at least), the Supreme Court, the Authorised Representative of the Verkhovna Rada on Human Rights (Ombudsman), and the Verkhovna Rada of the Autonomous Republic of Crimea and citizens’ appeals.  

The Constitutional Court has been too dependent in the past on the President, which has prevented it from ruling on certain cases where the powers of the President were contested. It has avoided making decisions in this regard by claiming that it had no jurisdiction. A question concerning the possibility of the President to appoint deputy ministers was considered to be “not a constitutional issue”, just a gap in legislation. Another question was the appointment of state secretaries in ministries by the President. MPs argued that this was a matter of internal organisation of the executive, which only the law could decide, not the President. The Constitutional Court considered this case for two years before it was withdrawn by the President in 2003. These episodes have severely impaired the credibility of the Court.  

The Constitutional Court it is not in operation at the moment due to the obstruction of nomination procedures by Verkhovna Rada. This is an example of how political dynamics and lack of clarity concerning the respective responsibilities paralyse institutional operations.  

5.1.5 General Law on Administrative Procedures 
A General Law on Administrative Procedures does nor exist. The Administrative Code of the Ukrainian Soviet Socialist Republic (Administratyvnyi kodeks URSR) of 1927 was for many years the basic source of effective administrative law in the Ukrainian SSR. It was one of the few independent manifestations of the Soviet government of Ukraine, for neither the Russian SFSR nor the other republics possessed such a code. The administrative code was drawn up by a legal commission in 1926 and confirmed by the All-Ukrainian Central Executive Committee  on 12 October 1927. It came into force on 1 February 1928. The code consisted of 528 articles organized under 15 sections: (1) principles; (2) administrative acts; (3) administrative sanctions; (4) other administrative measures of compulsion; (5) labour conscription for preventing and combating natural disasters; (6) the people's duties in preserving public order; (7) Ukrainian Soviet citizenship, its acquisition and forfeit; (8) registration and recording of population movements; (9) associations, unions, clubs, conferences, and assemblies; (10) regulations on religious cults; (11) public spectacles, recreation, and sports; (12) the use of the state flag and seals; (13) supervision of administrative bodies in industry ; (14) supervision of administrative bodies in trade; (15) appeal procedures against local administrative agencies. 
Because of legislative changes and strong tendencies towards centralization in Soviet administrative law (introduction of new all-Union state administrative agencies), only a part of the administrative code remained in force (not more than 150 articles in 1962). The last complete official edition of the code was published in 1935, and selections from it were published in 1956. 

For several years, and particularly in 1958 and 1959, it was frequently asserted that a new administrative code was needed. A general proposal was quickly prepared and discussed, although the Presidium of the Supreme Soviet of the Ukrainian SSR adopted a resolution ‘On Organizing the Work of Codifying the Legislation of the Ukrainian SSR’ only on 24 May 1967. In this resolution the presidium assigned the task of organizing the preparation of proposals for various new codes, particularly an administrative code, to the Commission for Legislative Proposals of the Supreme Soviet. The projected code included sections on administrative wrongdoings, administrative procedure, and judicial control over the legality of state administrative acts.  

The work on the new and possibly complete administrative code, which was to encompass administrative-procedural norms, did not culminate in legislative action, however. The Presidium of the Supreme Soviet revoked on 19 July 1977 its previous resolution of 1967 on publishing a new administrative code. As a result of the intensified administrative integration of the USSR, the work plan that was appended to the resolution required merely that the code on administrative wrongdoings be prepared by the Council of Ministers of the Ukrainian SSR by December 1980. It did not happen until the adoption of the Code on Administrative Offences (or Administrative Violations) in 1997. It is significant that this Law on Administrative Violations is not a tool for the protection of the citizen against state arbitrariness and violation of citizens’ rights but instead it aims to punish violations perpetrated by citizens (administrative sanctions). This law is reminiscent of the Soviet era. Such violations are punished by the state body and can be appealed not by the sanctioned individual but by the General Prosecutor or by the president of a higher court, a fact which is deemed against the European Convention of Human Rights by the ECHR22.  

Subsequent to the disintegration of the USSR administrative procedures have not been regulated systematically in a general law on administrative procedures. A draft Code of Administrative Procedures has been prepared aiming to regulate this matter according to European standards and should be submitted to parliament in 2006. The value of the draft Law on Administrative Procedures has been recognised, but it is considered that there are limited chances for it to be passed by parliament in 2006. It seems that not all MPs realise the importance of such procedural laws, which are seen as the problem of the “bureaucrats”. 

The Code on Administrative Procedures is expected to apply to the issuing of all administrative acts, including the application of sanctions, and to regulate discretion so as to prevent arbitrariness and corruption. The code would allow for the (internal) review of administrative decisions and for appeals to administrative bodies. If adopted, this law would require corresponding modifications to other relevant laws, such as the Civil Procedures Code, the Law on Administrative Violations, the Law on General Prosecutor (Procuratura) and the Law on Citizens’ Appeals of 13 June 1999 as well to other substantive laws regarding issues like urban planning, environment, etc. 

In 1996, with a view to implementing the citizen’s right to personally or collectively appeal against administrative acts to state bodies and officials of these bodies as set out in Article 40 of the Constitution, 23 the Parliament adopted the Law on Citizens’ Appeals (LCA). In practice, the procedure of appeal set out in the LCA is hierarchical within the administration. The mechanism of appealing to executive authorities to resolve a problem is not really an appeal process before independent authorities. It reflects the previous self-control that was exercised by the administration itself responding to a ‘command- and order administrative’ system of privileges and advantages. Administrative acts are not cancelled or overturned by virtue of this appeal, but the appealing citizen may be exempted from the application of the act. 

22 See footnote No. 15. 
23 Article 40: Everyone has the right to file individual or collective petitions, or to personally appeal to bodies of state power, bodies of local self-government, and to the officials and officers of these bodies, that are obliged to consider the petitions and to provide a substantiated reply within the term established by law. 
The absence of a Law on Administrative Procedures renders the situation complicated for courts, and even more so for citizens. They are not in a position to assess when their rights have been violated. In this way the constitutional protection of personal or individual rights is worn away and undermines transparency and accountability in public administration.  According to the views of some observers24, this situation provokes uncertainty, reduces predictability and broadens the scope for discretionary decision-making, even though it is admitted that, compared to 15 years ago, some problems have been solved.  

Formally regulated processes in general lack the transparency that would be required to reduce the need for using illegal transactions. Despite efforts to simplify and remove administrative barriers for business (e.g. registration within three days), there are many areas where wide opportunities for corruption remain today. For example, permits needed for the operation of an enterprise are not issued quickly enough and civil servants use this opportunity to put undue pressure on businesses which leads to corruption. The Chamber of Commerce has put together a long list of legal texts that apply to businesses (decrees, laws, regulations, etc.), all of which have approximately the same legal rank. This bulky legal framework creates confusion and lack of clarity and fosters corruption. 

A further problem is that even when specific procedures exist they are not followed, particularly when it comes to granting the numerous permits that are needed to undertake private activities. This seems to be linked to the low sense of responsibility of civil servants and a failing or non-existent external monitoring of the application of procedures. These problems affect not only the central government but also local government services. The existence of multiple permits and unclear procedural regulation provides opportunities for corruption and the existing inspection regime favours extortion.  

The current system of issuing business permits in Ukraine is outdated and requires urgent reform.  The system is a significant administrative barrier for opening a business as well as for the further development of already functioning enterprises.   There are over 1,200 different types of permits, which are regulated by 167 laws, 150 decrees of the Cabinet of Ministers, and about 1,500 normative acts issued by local authorities25.  

In September 2005, the parliament adopted the Law on the System of Permits for Business Activities. The new law will significantly decrease the number of permits required for business activities and it establishes clearer procedures for granting permits.  It also diminishes the scope for government agencies and other institutions to create new permits and simplifies the procedures for obtaining permits for business activities that do not pose heightened risk to society or the environment. The new Law, among other issues, prohibits issuance of permits that are not directly established by the laws of Ukraine, which per se already represents significant progress, though this depends on how the law will be implemented26.   

24 As expressed by the Council of Entrepreneurs, the Chamber of Commerce and the Institute for Competitive Society in a conversation with Sigma. 
25 See Press Release by International Finance Corporation of the World Bank of 25 April 2005 at 

http://www.ifc.org/ifcext/media.nsf/content/SelectedPressRelease?OpenDocument&UNID=04B0BA5EDB25B5F085256FDA006F34E7
26 The Law has a six-month period of non-application (vacatio legis) to allow ministries to prepare themselves. 
Likewise there is a draft Law on Inspections 27that aims to clarify inspection procedures, guarantee the rights of those inspected and to indicate the way in which inspection-related disputes are to be solved.  

5.1.6 Transparency and Openness in the administration 
In spite of the fact that several pieces of legislation are aimed at ensuring openness through access to information, transparency of public administration operations is not yet guaranteed, mainly because of obscure administrative decision-making procedures that exist, which are rooted in and still foster an administrative culture based on secrecy and opaqueness, and that considers citizens as being obliged to serve the state rather than the other way round.  

The Constitution does not explicitly include a general right of access to information, but its articles 32 and 34 establish the citizens’ right to receive information from bodies of state authority and local self-governments as well as to freely gather, store, use and disseminate information, except that constituting state secrets protected by law. Likewise, the Constitution, by guaranteeing state non-interference in an individual personal or family life, ensures the possibility for any person to protect his/her privacy.  

The Law on Information of 2 October 1992, as amended on 6 April 2000, 7 February 2002, and by Law 2663 of 11 May 2004 entitles citizens to request access to official documents. The requested institution must respond within 10 days and provide the information within 30 days unless otherwise provided by law. Documents can be withheld if (article 37 of the Law) they contain state secrets, confidential information, information on law enforcement authorities or investigators, personal information, interdepartmental correspondence for policy decisions, regulatory and legal documents and information on fiscal institutions. Denials can be appealed before higher level administrative authorities within the institution concerned and then before courts. 

The Law on the Amendments to the Several Legal Acts on the Safeguards and Unhampered Fulfilment of the Human Right to Freedom of Speech was adopted in April 2003. It amended the Code of Administrative Offences to increase penalties for violations of access to information. It also prohibits censorship and limits the liability of journalists in the unintentional dissemination of false information. Article 2 of the Order of Dissemination of Information on Public Bodies and Local Governments Activity by Mass Media (1)  requires public bodies to inform the mass media about their activities. 

The Law on State Secrets of 21 January 1994 sets broad rules on information relating to defence, foreign affairs, state security and other areas in which disclosure would cause harm to the state. The List of Information that belongs to State Secrets defines what can be classified. It is overseen by the State Committee on State Secrets. The Law on National Archival Fund and Archival Institutions of 13 December 2001 allows for access to records once they are in the possession of the Archives. Documents containing state secrets can be withheld until they are declassified by the public authority. Personal information can be withheld for 75 years.  

Ukraine signed the Aarhus Convention28 in 1998 and ratified it through the Law on the Amendments to the Several Laws of 28 November 2002. The revised Law on protection of a natural environment provides for access to information and citizen participation. To further transparency, a presidential decree “On Additional Steps to Ensure Transparency and Openness of the State Bodies' Activities” No.683/2002 was issued on 1 August 2002. 

However, “poor access to government information, notwithstanding over 100 laws and regulations guaranteeing freedom of speech, is among the key challenges to development of the Ukrainian civil society and a reason for criticism by international bodies, primarily the Council of Europe”29. “The law provides public access to certain government information, usually through websites; however, Internet access was still relatively limited both in terms of technology and overall number of users (…) Information on the process by which the Government made important decisions was not usually available to the public. However, local governments are relatively more transparent than the national Government”30. 

27 At the time of the SIGMA mission (February 2006), the draft had passed its 1st reading in parliament. 
28 The United Nations Economic Commission for Europe (UNECE): Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters. Done at Aarhus, Denmark, on 25 June 1998. 
The Kharkiv Human Rights Protection Group (KHRG), a Ukrainian NGO, found that there was a great deal of over-classification of official documents in 2000-2001 and similar findings are displayed in its 2006 Report: “We must declassify and make public the countless decrees of the President, the Resolutions of the Government and other normative acts which, under the illegal stamp «For official use only» (OU), «Not to be printed», «Not to be published» conceal information about the corruption of high-ranking officials and those executive bodies which serve them, these being the State Administration of Affairs, the Constitutional Court, the High Council of Justice etc. The KHRG has been monitoring such acts through the computerized system «League Law» and can confirm that sometimes in the space of a month as many as 10% of Presidential decrees have been classified as secret. Review is urgently needed of the «List of items of information that constitute State secrets», which is unjustifiably broad, sometimes to the point of absurdity (e.g. the number of employees of the Customs Service and the results of prosecutor’s office checks into complaints of human rights violations are classified as State secrets), as well as of the actual procedure for making classified information. Yet within several days of Viktor Yushchenko’s Inauguration Speech, two presidential decrees were issued with the stamp “Not to be published”. It was at that point that KHPG decided to run a widespread public campaign against the illegal classification of information”31.  

In the same vein the Parliamentary Assembly of the Council of Europe, in its Report of 19 September 2005 on Honouring of Obligations and Commitments by Ukraine (Doc. 10676) calls on the Ukrainian authorities to “enhance the legal framework for access to information and to strictly adhere to article 34 of the Ukrainian constitution on the freedom of information while classifying documents and declassify all official documents which were closed to the public contrary to the law”. 

One of the causes for this situation is that the notion, contained in the Law on Information (the controversial article 30, see below) of “confidential information which is property of the state” is a vague notion that is used as incumbent officials see fit. The owner of the information can establish the procedure and restrictions to disclose information, according to this Law. The issue is that in the case of information held by the state, it should be the legislation that is the instrument to regulate its accessibility to the public at large, not the instructions of the state bodies themselves, or, as currently happens, that the President Office or the Cabinet of Ministers and other state executive bodies or bodies of local state or self-government decide by themselves on the disclosure of the information they “own”. The result is arbitrary disclosure and the inconsistency that a same piece of information may be considered confidential in one region and not in another region. There is a draft Law on Information purported to amend the existing one. 

The Constitution (articles 31 and 32) also guarantees the right of privacy and data protection. There have been efforts to enact a data protection act for several years. A draft Law on Personal Data Protection (No. 2618) passed a first hearing on 15 May 2003, but was not adopted. The draft received a positive evaluation by the experts of the Council of Europe in 2001 as it is based on the Convention for the Protection of Individuals with Regard to Automatic Processing of Personal Data (ETS No. 108) (Convention No. 108) and the EU Data Protection Directive (1995/46/EC). At the same time, the direct marketing industry opposed strong data protection rules. The main obstacle for the adoption of a data protection legal framework in Ukraine is the misunderstanding of the role of a data protection commissioner and the unwillingness to establish an additional public body with effective powers of control. A bill on the Protection of Personal Data is again currently pending in the Parliament. 

29Center for Public Integrity: Global Integrity Report Ukraine 2003 , accessible at http://www.globalintegrity.org/2004/country.aspx?cc=ua
30 US Department of State: Country Reports on Human Rights Practices 2004, accessible at  http://www.state.gov/g/drl/rls/hrrpt/2004/
31 Yevhen Zakharov, of Kharkiv Human Rights Protection Group, accessible at http://www.khpg.org/index.php?id=1134740987&r=37
The new Civil Code, which entered into force on 1 January 2004, introduced a number of sectoral privacy-related safeguards within Book II (Personality Rights). It ensures a tort cause of action for the violation of an individual's personal privacy interest in his or her health status; personal life, personal papers, correspondence, and inviolability of business reputation. The Code enables an individual to control the publicity of his or her image in photographs, artistic pieces, and films, as well as safeguard the inviolability of one’s name. 

On 11 May 2004, Parliament adopted the Law on Amendments (No. 1703-IV) to amend a number of laws in the field of protection of state secrets, administrative liability for the illegal use of wiretapping, access to information, etc. The right of printed media journalists to freely receive, use, disseminate and store information was limited to information which has "open access" status (amendments to Articles 2(1) and 26(2) of the Law on Printed Mass Media). After the law had been initially adopted in July 2003, it was strongly opposed by the EU representatives, the Organization for Security and Cooperation in Europe (OSCE), the International Federation of Journalists (IFJ), domestic NGOs, and the Parliamentary Committee on freedom of speech and information. 

Law 1703 on Amendments introduces the term “state-owned confidential information”. This includes all information owned by the state and used by state entities, bodies of local self-government, as well as organizations and companies with mixed ownership. Access to this data is restricted. The authority to establish rules for storing and using documents containing confidential information owned by the state is given to the government (amendments to Article 30 of the Law on Information). According to the Law, it is not allowed to classify as confidential environmental information, information on disasters, statistical data, information on violations of human rights and breaches of law, as well as information that should be publicly accessible according to domestic and international laws. The Cabinet of Ministers is empowered to adopt a list of what is to be considered “confidential information” by taking into consideration the provisions of the Ukrainian Constitution and international law obligations (including the provisions of Article 10 of the European Convention on Human Rights). 

5.1.7  Organisation of the State Administration 
Since 1997, president Kuchma has issued annual (sometimes more often) decrees “on the intensification of the administrative reform”, which called for unification of efforts of all executive bodies in the reform and reshuffling the existent structure of executive power. On 15 December 1999, the president signed a decree “on the amendments in the structure of central executive authorities of Ukraine”. This decree (No.1572/99) prescribed the decrease of a number of central executive bodies (from 89 to 35) and slightly amended the governmental structure (by merging several ministries). However, even this new governmental structure is not clear mainly due to the numerous state committees with different status (general or special), subordination (independent or subordinated to the ministers) and powers (which depend on the status and the degree of subordination). 

According to Pavlenko32 two major problems affect the Ukrainian administrative organisation at the state level. One is the dual loyalty of the executive before the Premier and the President.  According to the 1996 Constitution, the Cabinet of Ministers is the head body in the structure of the executive (art.113). However, the President also has wide powers. In particular, his decrees are obligatory for the Cabinet; he can also fire the ministers without consent of the Premier (art.106) and has used this power extensively. The same logic pertains to local state administrations (the representations of the central executive on oblast (region, province) and rayon (department, Bezirk levels). The President has the power to appoint and fire heads of local state administrations, which he also extensively exploits.  

32 The following three paragraphs are drawn from  Rostyslav Pavlenko, current Head of the Main Analytical Service, Secretariat of the President of Ukraine: “Problems of Administrative Reform in Ukraine” at www.floridataxwatch.org/archive/admin.html
These leverages make the ministers and local administrators manoeuvre politically between the President and the Premier at the expense of the effectiveness of their duties. In practice, this most often results in the evolution of ministries and local administrations into ‘presidential’ rather than ‘government’ bodies. Thus, many initiatives of government leadership are perverted or sabotaged in the course of their being implemented. The unstable balance of power between the executive and the legislative branches, as well as within the executive branch (President and CMU), further accounts for the considerable uncertainty of the hierarchy of legal norms and the respective scopes of competence (see above under Quality of Legislation). 

The second problem for Pavlenko is the lack of a clear definition of the competencies of the authorities.  The creation of the executive bodies is quite chaotic and was exercised by the call of a political or crony drive, rather than by a strategic plan or functional consideration. Any bureaucratic institution tends to grow, but in Ukraine, the growth is unrestrained and hasty. With institutions being created in this manner, it is not unusual to find many of them engaged in the same activity, while their competences are only generally stated in a typical act issued ad hoc by a higher authority. Institutions thus not only waste budgetary funds, but also try to artificially justify their existence. This further complicates the administrative regulation of the sectoral economic or social sphere that institutions can influence.  

The new constitutional framework provided by Law 2222-IV of 8 December 2004 restructures the relationships between the main constitutional bodies by increasing the parliamentary features of the political system. However, according to the Venice Commission, the text contains some provisions that raise concern as they give certain powers to the President that might undermine the independence and effectiveness of the Government, such the President’s role in forming the cabinet, in appointing certain high administrative officials and the right to legislative initiative conferred both to the President and the Cabinet. These problematic issues are liable to lead to unnecessary political conflicts and to the undermining of the rule of law. Consequently, the Venice Commission recommends that “the principles governing the relationships between the President, the Parliament and the Government should be fully consistent: the President should not be given a prominent position thus undermining the necessary cohesion of the Cabinet”33. 

The new constitutional framework needs to be completed so as to regulate the scope of competencies and operational procedures of each institution. In this respect, an important gap exists due to a lack of basic pieces of legislation regulating the operation of crucial state institutions, such as the presidency, the CMU, the parliament, and ministries. Discussions are underway, but they are proceeding with some difficulty. Furthermore, most administrative legislation needs to be reviewed in order to take into account constitutional changes (structure of government, administrative responsibilities, civil service, etc.) as well as various international conventions (e.g. the European Charter of Local Self-Government, the European Charter of Human Rights).  

Two pieces of legislation were envisaged by the NATO-Ukraine Annual Target Plan for 2005 and neither of them have been passed by parliament. One was the Law on the Cabinet of Ministers, and the other was the Law “on the Ministries and other Central Bodies of Executive Power”. 

The territorial organisation of the State Administration is regulated by the Law on Local State Administrations of 9 April 1999 and the organic regulation of individual Ministries. The “Power Ministries” (Defence and Interior) have parallel arrangements. Ukraine consists of 24 Oblasts or administrative regions, plus the Autonomous Republic of Crimea and two cities with a special status, namely Kyiv and Sevastopol. There are lower levels of districts (“rayon”, numbering 608, including city/town districts) and territorial communities or municipalities (hromada) comprising 1344 urban settlements, including 454 cities and towns and 28621 villages34. Overall, the Law on the Local State Administrations was a positive development – it specified areas of responsibilities for the oblast, and regional/city bodies of executive power. However, it left unanswered major procedural issues, most of which can exacerbate conflict of attributions into conflict of power and authority, especially between the local state administrations and the bodies of self-government that operate at the city, town and village levels. 

33 Venice Commission of the Council of Europe: “Opinion on the Amendments to the Constitution of Ukraine Adopted on 8.12.2004”, adopted by the Commission at its 63rd plenary session in Venice, 10-11 June 2005. Opinion No 339 / 2005. Document CDL-AD (2005)015 done at Strasbourg on 13 June 2005. 
These territorial arrangements present a combination of generalist and functionalist principles35 which is characterized by the special role of the Oblast Governor (regional governor) who is a direct representative of the President of Ukraine in the region (assigned to the position directly by the President without consent from the Parliament) and who runs the Oblast State Administration, which is made up Sectoral Ministerial Directorates some of which report to the governor but at the same time to their corresponding Ministries. The peculiarity of the situation lies in the fact that in most cases the powers are not clearly divided, and the “final word” would belong to the Governor without whose approval even the appointment of cadres is not possible by Ministries. Regional governors have a role in supervising local ministerial organisations and self governing bodies (municipalities). 

The Regional Governors are appointed by the President. With the passage of Law 2222-IV on 8 December 2004 amending the Constitution, the Cabinet of Ministers has the right to make non-binding recommendations to the president on the appointment of governors and the president is not legally compelled to give reasons for any refusal. Governors used to serve at the discretion of the President. After Law 2222-IV they could be recalled by the CMU. There are no restrictions on who can be appointed to the post of governor. 

The 1996 Constitution and the Law On Local Self-Government (1997) have guaranteed, for the first time in post-Communist history, the right to self-government which is “the right of a territorial Hromada (community) - residents of a village or several villages voluntarily united into a village Hromada, of a settlement, or a city - to independently resolve the issues of local significance within the limits of the Constitution and the Laws of Ukraine” (article 140 of the Constitution). However an element of the Soviet system has been retained in the Constitution in the form of Rayon and Oblast Radas (Councils of regions or of districts) which shall “…represent common interests of territorial Hromadas of villages, settlements and cities” (article 140 of the Constitution). It is to be noted that a significant difference exists between the rayon of a city (normally a city would consist of up to 10 rayons), and rayon (as part of the Oblast or Region) encompassing both territorially and administratively a number of villages and settlements. 

Therefore local self-governing authorities operate at four levels: 1) settlement, 2) municipal, 3) Rayon, and 4) Oblast. They have independent budgetary means only in theory, being almost totally dependent on what would be “given” to them and lacking a capacity to generate any substantial revenues through local taxes and duties. Their “own revenues” would normally constitute a meagre 3-5% of the total budget. 

Constitutionally the Ukrainian territorial system can be probably described as two-tiered. The Constitution of Ukraine clearly separates the executive branch of power (including local state administrations) from local self-government, i.e. there is no representation of the state at the level of local self-governing authorities constitutionally established, putting aside the cases where the State delegates some of its competences or powers to the local self-government. In these cases the execution of that delegation is in principle funded by the Central Government.  

34 Source State Statistics Committee of Ukraine accessible at http://www.ukrcensus.gov.ua/eng/regions/ . See also the map in the Annex at the end of this report. 
35 See Serhiy Maksymenko: Politico-Administrative Relations in Local Government in Ukraine. Kyiv Center of the EastWest Institute, 1999. 
On the other hand, there are Rayon and Oblast Radas which, being in theory bodies of local self-government, do not possess any real power neither financially nor organizationally (they do not have any executive apparatus available). As a result, they are totally dependent on the Oblast State Administrations. Besides, the local (Oblast and Rayon) Radas can delegate certain of their powers/authorities to bodies representing the state - local state administrations-in accordance with the Constitution. In this case local state administrations are accountable to local Radas (councils of local deputies). These arrangements made the system confused and a bit confusing.   

In January 1999 the Verkhovna Rada passed the Law on the Capital of Ukraine the City of Kyiv, and so created a legal act which might play a critical role in further complicating the local self-government legislation. It is in this Law that an element of a confused system can be found: the City of Kyiv is to be run by an elected Mayor who would also govern the City State Administration and City Rayons administrations through non-elected officials, appointed by the President.  

At each level there is a replication of the vertical ministerial structure. In Law 2222-IV the heads of ministerial delegations are “accountable to the President and the CMU and subordinated to the central bodies of executive power”. It means that the regional head of a ministry or agency reports to the Governor and to his/her sectoral Ministry. The local head of a ministerial structure reports to the Secretariat of the Presidency (sectoral unit), CMU, and regional head of the Ministry. Recruitment for Heads at different levels is the responsibility of the CMU, sometimes with the approval of the sectoral Ministry. 

5.1.8  Situation of Local Self-Governments36 
The law on the “Local self-governance in the Ukrainian SSR” was adopted on 7 December 1990. Ukraine was the first among the republics of the former USSR to adopt the notion of self-government. In so much as this law had to conform with the articles of the Constitution adopted in 1978 an attempt was made to write two rather incompatible concepts. On the one hand, they introduced the concept “local self-governments” but, on the other hand, they classified it as “state bodies”.  

In 1992, Ukraine adopted a new law on local administration and in January 1993 ratified the European Charter of Local Self-Government. The 1996 Constitution confirmed the establishment of local self-governance in the country and determined, in general, the powers of its bodies. The current law on the “Local governments in Ukraine” was approved on 12 June 1997, and has been amended several times, with the goal of adapting the legislation to the 1996 Constitution and to the European Charter of Local Self-Governments.  

Probably, one of the most important achievements of this Law was the division of powers (competences) into exclusive (self-governing) powers and delegated ones, i.e. belonging to the state power. The law established certain aspects of local self-government principles such as the material and financial bases of local self-government, which are movable and immovable property, revenues from local budgets, off-budget target funds and other funds, land, natural resources which are the communal property of territorial communities, and that local budgets are independent and shall not be included to the State Budget. However, the law was imprecise and local governments have no clearly determined powers as to their budget, the management of the municipal economy and its property and even their staff.  

On the other hand, the state interferes too much in the formation of revenues of local governments as well as in their expenditures. Every now and then, the parliament passes laws on benefits for numerous categories of citizens, who are not supposed to have financial support from the national budget. These benefits are supposed to be covered from the local budgets which have no provisions for this and, therefore, cannot afford these expenditures. In this way, the responsibility for the resolutions adopted by the central administration is transferred to local governments. 

36 In this section we follow the assessment made by the USAID funded project on Parliamentary Development for Ukraine Strengthening Representative Democracy implemented by Indiana University. http://www.iupdp.org/?id=soder&n=378  as well as that of the Council of Europe Congress of Regional and Self-Governments. 
In November 2001, the Council of Europe's Congress of Local and Regional Authorities (CLRAE) published a report, based on the findings of observers who visited Ukraine in December 2000 to evaluate local and regional democratic reform.  The report concluded that the implications of the reform may not have been fully understood at the time of the ratification of the Charter (1993, see above), in that ratification implied a full-scale "root and branch" reform of the system of territorial government in the country. The impression gained from the report is one of lack of political will, coupled with an excessive number of often conflicting proposals for legislation. The report recommended that “it is important to concentrate on two or three key pieces of legislation: on regulating the responsibilities between different tiers of government; on defining the budgetary relations between national, regional and local authorities, in order to increase the independence of local authority budgets; to regulate the relationship between the elected local and regional councils and the local and regional state administration”37.  

These problems have not been properly addressed yet, as was assessed by the Parliamentary Assembly of the Council of Europe in its Report of 19 September 2005 (Document 19676, see above) in calling on the Ukrainian authorities to continue the reform of local self-government in order to implement the provisions of the European Charter of Local Self-Government.  
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5.2  Civil Service 
5.2.1 Introduction: Main assessment findings 
This report assesses the Ukrainian civil service from the perspective of its approximation to those civil service standards and principles that prevail among EU Member States. The baseline questions that have been used are the same as those that Sigma has used since 1999 to assess progress towards EU membership of EU candidate countries, even if there is no acquis communautaire in the field of the civil service.  

The problem areas identified in this assessment boil down to the fact that the current civil service was not designed to serve a democratic state but an authoritarian, faulty and undemocratic political regime38, where the bureaucracy was to be skilled at following orders and instructions from above, not at being accountable for shaping and implementing public policies and laws. 

This summary may be broken up into the following components as set out in this assessment:  

1) A generally weak professionalism of the civil service due to politicisation and patronage. This is rooted in an unclear delineation between political and civil service positions and in the largely discretionary human resource management practices in the administration that the current legislation allows.  

2) The scope of the civil service is unclear, which creates confusion and legal uncertainty, and is also regulated by the labour code, which blurs the lines that should separate administrative public law and private law.  

3) Homogeneous recruitment standards are not guaranteed throughout the administration as recruitment procedures are determined separately by each institution. This undermines the right to equal access and a comparable staff quality across all administrative settings.  

4) The salary scheme is defective, produces internal inequity and allows for arbitrariness in the determination of individual salaries, a factor that fosters personal allegiances of civil servants to their masters rather than to the law.  

5) An imprecise definition of rights and obligations of civil servants, especially those stemming from the principles of impartiality and integrity such as incompatibilities, conflict of interests and their involvement in politics as well as their not having the-right to stand up against unlawful instructions of their superiors. Corruption is significant and systemic in certain civil service areas.  

6) Disciplinary arrangements are not based on the rule of law, as civil servants are defenceless in front of their superiors and are impotent to defend the principle of legality in the performance of the administration. 

7) Human resource management tools (especially job descriptions, job evaluation and performance appraisal) are underdeveloped.  

8) Training is generally biased towards academic studies instead of in-service. Training should adopt a more resolute problem-solving approach to better accompany and support the reform effort. There is no clear distinction between the necessary pre-entry training to be provided by the education system and the required in-service training to be provided by the reformers. 

9) The allocation of overall responsibilities for civil service policy making is unclear as different institutions (mainly the President and the Cabinet of Ministers, but also the Ministry of Labour and the Ministry of Finance) compete in this field.  

38 “Plebiscitary and corporatist presidential monarchy with a democratic façade” as Bohdan Harasymiw puts it. See Bohdam Harasymiw: “Post-Communist Ukraine”. Canadian Institute of Ukrainian Studies Press. Edmonton and Toronto, 2002. Page 437. 
10) The main agency in charge of civil service management, the Main Civil Service Department (MCSD), is in want of clear lines of accountability, and tends to micro-management by means of ad hoc instructions that impinge upon the managerial responsibilities of others. Ad hoc instructions, as a management tool, are used as a widespread practice in the Ukrainian administration. This stifles the assuming of responsibilities by those occupying management positions and by civil servants in general and makes unaccountability systemic.  

11) The current 1993 Law on Civil Service is obsolete and needs to be replaced by one that is aligned with the Constitution of 1996, even if this latter is incomplete in providing guidance for building a democratic civil service, and with European principles for public administration and civil service39.  

12) The capacity for reforming the civil service and the administration in the right democratic direction, which entails limiting the currently unrestricted powers of politicians, is small. 

5.2.2 Legal Status of the Public Service 
5.2.2.1  Does an appropriate legal basis exist, defining the status of public servants responsible for advising on and implementing government policy, carrying out administrative actions and ensuring service delivery? 

Constitution 
The Constitution, adopted at the 5th session of the Verkhovna Rada (Parliament of Ukraine) on 28 June 1996 and amended on 8 December 2004 by Law 2222, is insufficient in providing criteria on the status of the civil service and public employment. Likewise it is silent on the legal status of the personnel at the level of local self-government. The Constitution does not establish the differentiation between the political and administrative spheres so making it difficult in setting the conditions for the development of a professional civil service. 

Specifically, the Constitution (article 38-2) recognises the equal right of every citizen to have access to state and local self- government services. Those employed in state bodies may have certain constitutional rights restricted by law (article 36) such as the right to political party and trade union membership as well as the free engagement in economic activities (article 42). Likewise the right to strike may be limited by law (article 44) in order to better preserve the national security, health, rights and freedoms of other people. The Constitution is silent, however, on whether these limitations require a simple or a qualified parliamentary majority to be passed. 

The Constitution also stipulates certain incompatibilities whereby civil servants cannot be members of Parliament (article 78) or perform a number of private activities (article 120) with some exceptions, such teaching, creative work and sitting on boards of profit-oriented undertakings. The Constitution also gives indications on the status of civil servants while establishing that the fundamental elements of the state service shall be determined by law (article 92). Finally the Constitution outlines certain elements for the management of the civil service by stating that the Cabinet of Ministers (CMU) is the supreme body responsible for the management of the state administration (article 113). 

Ordinary legislation 

The main piece of ordinary legislation is the Law of Ukraine on Civil Service (LCS) of 1993, as amended nine times. The main task of the civil service is “to implement tasks and functions of the state” (article 1) without further specification. The Law is not concerned with certain constitutional roles that civil services have in other countries, namely ensuring the continuity of the state and the stability and continuity of the  delivery of public services and ensuring the legality in the performance of the administration, because at the time of adoption of this law civil servants were not expected to perform these functions.  

39 See Sigma Paper No. 27: “European Principles for Public Administration”. OECD, Paris, 1999. Available at www.sigmaweb.org   
The aim of the LCS is a bit unclear as it is to regulate the “relations of society embracing activities of the state in providing legal, organisational, economic and social conditions for citizens of Ukraine to implement their right to civil service” and “key principles of activities as well the status of civil servants working in public authorities and machinery thereof”. 

The LCS was passed three years before the adoption of the new Constitution and only two years after the collapse of the Soviet system. The legislation of this period is generally weak and shows lingering Soviet features. The civil service in the Soviet Union had different objectives and obligations than those required in a democratic state. As a result, the form and content of the LCS correspond more to the Soviet approach to civil service than to the approach that the Constitution seems to adopt, even if the 1996 Constitution has some weaknesses concerning the definition of the constitutional foundations of public administration. The underlying 1996 constitutional principles (impartiality, political neutrality, incompatibilities and so forth), are not reflected in – or protected by – the LCS.  
The LCS covers matters such as the main principles of the civil service; the right to equal access to the civil service; civil service ethics; principal responsibilities and rights of civil servants; some details on civil servants’ disciplinary liability, even though this area is largely covered by the Labour Code; classification of posts; termination of civil service; basic principles of the remuneration system. The LCS also created what later on became the Main Civil Service Department (MCSD) as the central capacity in charge of the civil service.  

Besides the LCS, the Labour Code of Ukraine (1971), as amended, also applies to the civil service, covering matters not specifically regulated in the LCS40. Rights protected under the Labour Code (article 2) are the right to rest and vocational rights; the right to have safe working conditions; the right to form trade unions; the right to management; the right to compensation after retirement, in case of sickness or loss of ability to work; the right to unemployment benefits; and the right to contest in court the infringement of labour rights. 

Some laws establishing specific state bodies have also introduced special rules applicable to the civil servants concerned. This is the case of the Law on the Constitutional Court of Ukraine (1996), Law on the Diplomatic Service (2002), Law on the Judiciary (2002), Law on Service in Local Self-Governments (2001), Law on the Militia (Police) (1991), Law on Procuracy (1991) and Law on the Accounting Chamber (1997). The LCS cross-references to specific legal statutes the regulation of civil service issues of certain state bodies. 

Since 1998 several conceptual and strategic papers related to civil service reform have been adopted by the president: Concept of Administrative Reform in Ukraine (approved by the decree of the President no. 810/98); Strategy of Civil Service Reform (approved by the decree of the President no. 599/2000); Concept of the Adaptation of the Civil Service to the Standards of the European Union (approved by the decree of the president no. 278/2004); Concept of the Development of Legislation on the Civil Service (approved by the Decree of the President no. 140/2006). These documents suggest new democratic approaches to the civil service, but none of them have materialised as yet.  

Scope 

Article 1 of the LCS states that “the civil service (…) shall be understood as the professional occupation of the persons holding positions in public authorities and machinery, who practically implement tasks and functions of the state and are paid from public funds”.  

40 This law applies directly without any specific requirements to those employed in the public service who are not civil servants. 
In addition to the legal criteria established in article 25 of the LCS (see below under Classification of the Civil Service) the Cabinet of Ministers (CMU) may officially identify other positions as civil service positions (article 25 of the Law on Civil Service). 

It is also worth mentioning that there are two components of the state service, namely the civil service and the public service, whose definitions are not fully distinct in legislation. The civil service is a professional activity of people who are in positions in state bodies (article 1 of the Law on Civil Service of 1993 as amended). The public service is an activity of state political positions, professional activity of judges, prosecutors, military service, diplomatic service, other civil service and activity in local self-governments (Administrative Proceedings Code of 2005, article 3). 

The scope of the LCS also includes officials of local self-government, in accordance with the Law on Service in Local Self-Governments of 2001 to the extent that it does not conflict with other laws specifically regulating the organisation and activities of local self-governments. The Law on Service in Local Self-Governments of 2001 regulates legal, financial and social conditions of citizens during the performance their service, in positions that are not elected, in local self-governments (procedure of appointment, ranks and categories, general salary and retirement benefit conditions). It also stipulates the scope of authority for the officials of local self-governments and legal protection during the service in local self-governments. However, control over local self-governments for compliance with the LCS, the Law on Service in Local Self-Governments and regulatory legal acts concerning civil service in local self-governments is insufficient. 

There is specific legislation for other public officials with specific statutes. Actually, many other laws establishing specific state bodies have enlarged the scope of the civil service over the course of time.  

The Law on the Constitutional Court of 1996, as amended, stipulates that legal advisors and assistants of judges of the Constitutional Court are civil servants (article 25), although a recruitment procedure is not provided; members of the secretariat of the Constitutional Court are also civil servants. The head of the Constitutional Court appoints the head of the secretariat. The Constitutional Court approves the procedure for employment of other members of the secretariat (article 33). 

The Law on the Diplomatic Service of 2002, as amended, regulates the employment of diplomats, except those who are to be appointed by the president. 

The Law on the Judiciary of 2002, as amended, establishes the State Judicial Administration as the central body of executive power, establishes its local departments and identifies all of their officials as civil servants (article 125); it empowers the president to appoint the head of the State Judicial Administration, who in turn is empowered to appoint other officials of the State Judicial Administration (article 127); and it stipulates that officials of secretariats of the courts and advisors and assistants of judges are civil servants; the head of the court’s secretariat is subordinated to the head of the court (article 130). 

The Law on the Militia (Police) of 1991, as amended, identifies the status of rayon (police) as that of the civil service.  

In practice, the issue as to whether a given position should be considered as a civil service position is settled in different legal acts. Parliament, the President or the CMU may award this status in their legal acts. After the legislation has been passed, the decree approved or cabinet regulation issued, the CMU issues a resolution on the determination of the categories of new positions of civil servants (there are dozens of such resolutions). For example, it is directly stipulated in legislation that officials of certain bodies are civil servants (the following list is not exhaustive): Resolution of the Cabinet of Ministers no.  88 of 24 February 2003, as amended, determines the categories of civil service for the officials of courts’ secretariats, advisors and assistants; Law on the Accounting Chamber of 1996, as amended, identifies officials of the Accounting Chamber as civil servants (article 39); Resolution of the Cabinet of Ministers no. 169 of 29 March 1997, as amended, determines the categories of civil service for the officials of the Accounting Chamber. 

The President also contributes to the enlargement of the scope of the civil service. According to the Constitution, the President is authorised “to create, within the limits of the funds envisaged in the State Budget, consultative, advisory and other subsidiary bodies and services for the exercise of his or her authority” (article 106, clause 28). When approving statutes of such bodies, the President does not directly refer to the officials of those bodies as civil servants. However, the President determines whether the officials of those bodies are to be financed from the state budget. Upon this decision, the CMU issues resolutions on the determination of categories of civil servants for the positions created according to the decree of the President. An example of this presidential activity was the creation of the National Centre for Euro-Atlantic Integration established by the decree of the president no. 123/2003, as amended, supplemented by resolution of the Cabinet of Ministers no. 275 of 15 May 2003. It determines the categories of civil service for the officials of the secretariat of the above-mentioned National Centre. 

The CMU acts in a way similar to the President. The authority of the CMU for the establishment of state institutions comes from the legislation. For example, the centres of social services for youth are established by CMU regulation no. 648 of 13 August 1993, as amended, according to article 6 of the Law on Facilitation of Social Establishment and Development of Youth in Ukraine of 1993. This regulation is supplemented by Resolution of the CMU no. 9 of 18 January 2003 that determines the categories of civil service for the officials of the centres of social services for youth. 

The Main Department of the Civil Service is responsible for keeping the official register of positions within the civil service. According to this register, at the beginning of 2006 there were 1,386 differently titled positions within the civil service.  

The number of civil servants in December 2005 (according to data provided by the State Committee of Statistics) was 257,112, representing an increase of 40% in total with regard to 1998. However, regarding the total population of Ukraine (48.3m), civil servants represent only 0.5 % of the total population, a share which is low in relation to OECD countries; in relation to the total labour force (20.9 m), the civil service represents roughly 14.85% of what is approximately the average in the EU countries. The Ukrainian public administration is relatively centralised (municipalities and other local communities employ only 1/3 of the civil servants in relation to those employed by the central and local bodies of the state executive power). The majority of civil servants are women (2/3), including at managerial positions. 

Most state and local self-government employees are not included in the scope of the civil service. This is the case, for example, of employees in the education and health systems. Workers in auxiliary and bureaucratic functions are not civil servants either. Their status and working conditions are regulated exclusively by the Labour Code (the Code is applicable to the civil service as subsidiary legislation).  

The distinction between political and administrative positions is partially regulated by the Law on Civil Service (LCS) of 1993, which stipulates that the legal status of the President, the Speaker and his/her deputies, heads of parliamentary committees and their deputies, members of parliament, members of the CMU, judges and the General Prosecutor is to be regulated by special legislation (article 9). 

The Concept of Administrative Reform (approved by decree of the President no. 810/98) suggests the distinction between political and administrative positions but this is not a legally binding document, as it has no legal value. Currently this issue is regulated only by decree of the President on the System of Central Bodies of Executive Power no. 1572/99, as amended. This decree determines that the positions of the Prime Minister, Vice Prime Ministers and Ministers are political and do not belong to any category of the civil service. The outstanding issue of the separation of political and administrative areas needs to be addressed. It is generally recognised that the lack of a clear separation between political and administrative activities and functions is a major problem for the Ukrainian public administration, which negatively affects its independence, professionalism, the confidence of the public, accountability, stability and ethics. Even if presidential decree no. 1572/99 excludes some political positions from civil service categories, such a clarification was not a primary concern of the decree. 

The creation of the position of State Secretary as the highest position within the civil service, more independent from politics, is again under discussion in Ukraine after an unsuccessful experience some years ago when state secretaries were introduced by an act of the President, but that decision led to a controversy regarding its constitutionality and finally they were abolished. Effectively, “in May 2001, President Kuchma announced the creation of State Secretaries as a new mechanism of control, as not only would they elbow ministers aside and control the distribution of all state funds, they would be appointed for fixed five year terms, serving to protect the president’s interests long after his term was scheduled to end (November 2004). As with Yelsin and Putin, Kuchma was clearly looking to a future in which the actions of his ‘family’ would remain above the law”41.  

The inclusion of this position as the highest position in the civil service is once more envisaged in the draft civil service act currently under discussion. The recruitment for this position would be merit-based and carried out through competitive procedures. This would be an ideal situation, if the suspicions and misgivings generated from the previous move to create State Secretaries are overcome. However, it may prove to be too ambitious as a policy goal for now because it may be very difficult for politicians to accept that State Secretaries and other heads of important government bodies are civil servants appointed through competitive recruitment based on merit and not picked up politically.  

Although the LCS has been amended 11 times since 1993, the basic legislation regulating the scope of civil service and employment of civil servants is underdeveloped and obsolete. The Law of 1993 is little concerned with the values and principles that, even in an imperfect way, were introduced for the civil service by the 1996 Constitution. The LCS is too imprecise and lacks key criteria both for delineating the scope of civil service and for key civil service management procedures (recruitment, discipline, etc). Imprecise regulation causes inconsistency and fuzziness of secondary civil service legislation. However, a new concept for the reform of the civil service has already been formally established. That means that there is general appreciation for the fact that it is necessary to amend the LCS. 

The overall poor quality and complexity of the regulations related to civil service, along with their disregard of current constitutional principles, is demanding action in order to clarify and simplify the legal framework. It has been reported that more than 600 legislative instruments issued by different hierarchical entities (Parliament, President, Government, Ministries and administrative bodies) rule the public administration in Ukraine. This situation seriously compromises the rule of law in public service management. 

A civil service area in need of special attention by reformers is the area of law enforcement. The reform of police and law enforcement structures is fundamental in the current circumstances after the change of regime operated in Ukraine. Until the deficiencies of these structures are addressed, the connection between politics, business and crime will be very difficult to break (see below). The Council of Europe also recommended improving the democratic control over law enforcement bodies42, but this will not be accomplished without professionalism and respect for professionals.  “Ukraine’s new government will need to come to terms with the fact that the country’s professionals served a now reviled authority.  Those who served it lawfully, competently and to a high standard must be listened to, whether they favoured regime change or not.  Those whose standards of professionalism are outmoded need a dignified path to retirement.  Those who betrayed professional standards need to be removed as quickly as possible.  In the early-to-mid 1990s, governments of former dissidents in Central Europe were obsessed with democratic control, but neglected professionalism.  As a result, they prolonged the democratic deficit in their countries. Their mistakes should not be repeated by the new government”43. 

41 See Andrew Wilson: “The Ukrainians: Unexpected Nation”. Yale University Press. Yale Nota Bene. New Haven and London. Second Edition, 2002, page 322. 
42 See Parliamentary Assembly: Report of the Committee on Honouring of Obligations and Commitments by Member States of the Council of Europe (Monitoring Committee): “Honouring Obligations and Commitments by Ukraine”. Doc. 10676 of 19 September 2005. 
5.2.3  Professionalism in the Civil Service 
5.2.3.1  Are civil servants’ recruitment, rights and obligations defined, regulated and enforced in such a way as to ensure their commitment to constitutional and public law values, such as legality, impartiality, political neutrality and integrity? 

Recruitment and promotion 
Recruitment 

As a general principle, article 4 of LCS stipulates that “Citizens of Ukraine shall have the right to equal access to civil service regardless of origin, social or property status, racial or national belonging, sex, political affiliation, religion, residence, provided they have an appropriate education and professional training and passed, according to the established order, competitive selection or other procedures stipulated by the Cabinet of Ministers of Ukraine”.  

Article 15 stipulates that a competition is to be organised for the recruitment of civil servants of categories 3 to 7 and that vacancies are to be published in the mass media one month prior to the competition. A probationary period can be set for up to six months (article 18). The CMU is responsible for the adoption of the competition procedure. The competition requirements do not apply to the employment of patronage services (categories 1 and 2, under political appointment) of politicians. The CMU approved the competition procedure for civil service recruitment by regulation no. 169 of 15 February 2002.  

According to this regulation, recruitment is entrusted to each head of state body or agency. The procedure establishes that the head of a state body decides on the competition if there is a vacancy; the state body is obliged to announce a competition in the mass media one month prior to the competition; the candidates have to pass an examination before a competition commission; the examination questions include knowledge of the Constitution, the Law on Civil Service and professional legislation; the competition commission recommends successful candidates to the head of the state body; the head of the state body decides on the recruitment of the recommended candidate. The head of the department is also the appointing authority for categories 3-7. This recruitment scheme risks undermining the notion of equal access to the civil service as well as the guarantee of equal professional staff quality in all state bodies if no authority properly ensures homogeneous recruitment standards across the administration. 

Categories 1 and 2 are not recruited through open and merit-based competition. There are no requirements defined for professional merits nor a defined term for these appointments. Categories 1 and 2 are political appointees. For these categories, the power to appoint belongs, according to the respective positions, to the President (who appoints, upon proposal of the Prime Minister44, directors of central bodies of executive power as well as chairmen of local state administrations), to the CMU or to the Chairman of the Verkhovna Rada (parliament). For categories 1 and 2, at the request of the Head of the Administration of the President or of the Minister of the CMU, the Main Civil Service Department (MCSD) conducts a mandatory special examination of the CV and police record of the candidates. This examination is conducted with the participation of the State Tax Administration, the Ministry of Internal Affairs, and the Security Service. 

The Law on Civil Service defines the restrictions for entry into the civil service (article 12). The following people shall not have the right to be elected or appointed to a position in a public authority or machinery thereof: those proclaimed, in line with the established order, legally incapable; those having a former conviction that is incompatible with holding a civil service position; those bound to be subordinated to, when employed, or otherwise dependent on close relatives or in-laws; those falling within other cases stipulated by the laws. The formulation of this article makes the list of restrictions open.  

43 See James Sherr: “Between Regimes:  The Relationship between Internal & External Factors” in newspaper Zerkalo Nedeli (Ukraine) of Saturday 15 January 2005. 
44 Since the adoption of Law 2222-IV of 8 December 2004 amending the Constitution (article 116-9²). Before this amendment the President was the sole competent authority to appoint to these positions. 
The last paragraph of article 15 of the LCS indicates that several entities (the President, the Chairman of the Verkhovna Rada, members of the government, and heads of local state administrations) have the right to independently select and appoint their assistants, press service heads, advisors and secretaries. This provision is related to the so-called patronage services, that is, services or positions where appointments are exclusively political. 

The regulations on the probationary period foreseen in article 18 are complemented by the notion of internship foreseen in article 19, which was developed by the CMU decree of 1 December 1994, which introduced the Statute of Internship in Government Agencies for purposes of acquiring practical experience, testing professional skills and business qualities of candidates for civil service positions during a period of up two months.  

Regarding state employees that do not belong to the civil service, there are no specific procedures for being recruited into the public service (only the Labour Code of Ukraine is applied). This means that any decisions regarding recruitment and selection are at the discretion of the head of department. 

Promotion 

Regarding promotion, article 27 states that “civil servants shall be promoted by taking up higher positions on a competitive basis, except when otherwise provided for by the laws or stipulated by the Cabinet of Ministers, or when assigned higher ranks.” Article 28 of the Law on Civil Service establishes that “Cadre reserve shall be set up in public authorities to fill in vacancies and provide for promotions.”  These regulations on promotion are completed by CMU decree no. 423 of 17 June 1995 “On Some Issues of Applying Articles 4, 15 and 27 of the Ukrainian Law on Civil Service”. 

According to the Procedure of the Establishment of Staff Reserve (adopted by the Cabinet regulation no. 199 of 28.02.2001) the staff reserve is comprised of the heads and officials of state bodies, civil servants who passed through training, people recommended by competition commissions, and graduates from universities. The staff reserve list shall be approved by Order of the Minister or of heads of other state bodies. The staff reserve shall be revised annually in December. 

Therefore, according to the law, promotion to higher vacant positions is to be carried out through competition in which priority is to be given to civil servants “with the best performance, showing initiative, self-development-oriented, and included in the cadre reserve”. However, mechanisms to assess these conditions (“attestations”, for example) are imprecise and discretionary powers are thus largely used.  

A performance appraisal scheme was introduced two years ago, but it is highly complex, time-consuming and ineffective and is not related to functions and results of the individual or of the organisation. Moreover, competition is often ignored –legally and illegally -- in promoting civil servants. In fact, competition is not needed (i) to promote a civil servant who entered into the “cadre reserve” or (ii) if he/she has gone through internship and (iii) if a civil servant has resigned from civil service and wants to re-enter. In these situations, the appointment depends exclusively on the decision of the head of the state body. 

Different from the promotion to higher positions is the “promotion” to a rank that could be qualified as a salary “progression” or horizontal promotion. This progression is regulated by article 26 of the LCS and is mostly automatic after two successive years working in the position. However, discretion is allowed in anticipating this progression in “recognition of especially responsible accomplishments”. Once again, the question is not the lack of mechanisms for providing incentives and compensating excellent performance. The problem is how this evaluation should be made in order to ensure fairness and equity in civil service management.  

Recruitment and promotion decisions can be challenged before courts for revision, on the basis of article 11 of the Law on Civil Service, which establishes that civil servants have the right to seek protection of their rights and interests by superior public authorities and also by means of judicial recourse. Nevertheless, judicial recourse is not effective because it is expensive, time consuming and produces poor results. Confidence in the court system is scant while personal connections are deemed to be more effective. 

Sound principles for recruitment and promotion are formally in place and legally recognised. However, in practice certain factors hamper their practical realisation. One is the poor quality of the regulations, which creates confusion. Another is the fact that the law allows for numerous exceptions from the competitive recruitment and promotion principle. The notion of cadre-reserve also allows for a derogation from certain principles as vacancies can be filled from the reserve without having to resort to open competition to fill them. 

Other shortcomings in the recruitment and promotion scheme have to do with the practical implementation of the legal provisions, which too often are affected by patronage and cronyism. For example, the recruitment examination is only oral so allowing for unchecked discretion or subjectivity in the evaluation of candidates by recruitment committees. These decisions are not sufficiently transparent and the procedure allows for unfettered political encroachment in recruitment. This reduces the attractiveness of the civil service as possible applicants distrust the fairness of the whole system. 

A more transparent, accountable and centralised recruitment freed from political interference, would increase the quality of recruitment and improve the professionalism of the civil service and would better ensure the right of every citizen to equal access to the civil service. Judicial redress of recruitment and promotion related decisions should be better guaranteed by the judicial system. Competitive recruitment should be required to enter any civil service position and should also be required to enter the public administration in non-civil service positions under the labour law. 

Classification of the Civil Service 
The civil service is classified into categories and ranks. Each category includes several positions and within the same category civil servants can be classified into three different ranks. There are seven categories and 15 ranks. The ranks are conferred by the state according to the categories. The rank impacts on the salary, on other components of the total remuneration (as far as they are related to salary) and on the retirement benefits of civil servants. 

The LCS (article 2) further distinguishes between the notions of positions and officials. A position is defined as “the primary structural unit of a public authority and machinery thereof, in accordance with the authority’s staff list, vested with a range of political powers established by normative acts”. Officials are defined as “heads and deputy heads of public authorities and machinery thereof, as well as other civil servants entrusted with organisational and regulatory tasks or consultative and advisory tasks in accordance with normative acts”. 

According to the LCS, the ranks of the first category positions are conferred by the President; for positions of the second category by the CMU; for positions of the third to seventh categories by the head of the relevant state body (article 26). A rank may be taken away by court decision only.  

The CMU regulates the procedure of conferring ranks (regulation no. 658 of 15 June 1996). In accordance with this procedure, ranks are to be conferred according to the category of the position. Ranks may be increased through professional promotion after two years of service, upon the successful performance of duties, or upon retirement.  Even if the procedure of conferring ranks is regulated, in practice the attribution of ranks is often arbitrary. On the other hand, there are some inconsistencies regarding the principle of the separation of powers. For instance, the CMU defines positions related to parliamentary staff, while this conspicuously is an intromission into the independence of the Verkhovna Rada, according to European standards. 

The main legal criteria for classifying civil service positions, according to article 25 of the LCS, are the following: 1) the organisational and legal levels of the employing authority; 2) the amount and character of competence of a specific position; and 3) the position’s role and place in the structure of the public authority. 

If a position is not listed in the Law on Civil Service, the CMU has discretion to determine the category of the position. The CMU has generally abused this discretion in determining or changing existing categories as for example the Resolution of the Cabinet of Ministers no. 42 of 14 February 1999, which determines the first category for positions of deputy head in the parliamentary secretariat whereas, according to the LCS, these positions would belong to the second category. Another example is the Resolution of the Cabinet of Ministers no. 262 of 6 May 2003, which determines the second category for positions of deputy head in the secretariat of the Prime Minister while, according to the LCS, similar positions belong to the third category. 

Looking at the classification criteria and at the table of positions below, some issues arise. The fuzzy boundaries between political and administrative positions are also reflected in this classification system (for the position of deputy minister, for instance). Furthermore, for the same function or at least the same title (“head of department”, “professional”, etc), different positions are established and thus different salaries as well. The lack of accurate job descriptions identifying different tasks and responsibilities further confuses the classification. 

There are neither clear methodological criteria nor accurate procedures for the creation of new positions (mainly when new bodies are created). The power of the Cabinet of Ministers is largely discretionary. The Main Civil Service Department (MCSD) seems to be entrusted only with a register function rather than with the possibility and capacity of playing a more active role in protecting the system from unbalanced decisions despite the fact that, according to the decree of the President that approved the regulations on the MCSD, one of the tasks assigned to MSCD is to “prepare proposals on inclusion of existing civil servant posts, which are not listed in article 25 (…), as well as new civil servant posts to respective categories, and submit the proposals to the Cabinet of Ministers for consideration”.  

Whatever the reason, the case is that by means of ad hoc arbitrary and personalised decisions, the system is becoming more and more chaotic. Political pressures for the creation of often unnecessary but better paid positions are common and, thus, a system that needs improvements is being made even more incoherent. 

	Position 
	Category 
	Rank 

	Heads of state committees (not including members of government); heads of central bodies of executive power; heads of regional state administrations; first deputy ministers; first deputy heads of state committees (included in the government); heads of the secretariats of the President and parliament and other positions equivalent to the above-mentioned positions.  

(Total number of positions in this category – 89) 
	1  
	1 

	
	
	2 

	
	
	3 

	Deputy heads of the secretariats of the President and parliament; deputy heads of the secretariat of the CMU; heads of departments of the secretariat of parliament; heads of secretariats of parliamentary committees; heads of the departments of the secretariats of the President and the CMU; counsellors and assistants to the President, the Speaker, and the Prime Minister; deputy ministers; deputy heads of state committees (government members); first deputy heads and deputy heads of state committees and other bodies of executive power; first deputy heads of regional state administrations; and other positions equivalent to the above-mentioned positions. 

(Total number of positions in this category – 234) 
	2 
	

	
	
	4 

	
	
	5 

	Deputy heads of departments, senior professionals, experts and consultants of the secretariats of the President, parliament and the CMU; deputy heads of regional state administrations; heads of local state administrations; and other positions equivalent to the above-mentioned positions. 

(Total number of positions in this category – 309) 
	3 
	

	
	
	6 

	
	
	7 

	Professionals of the secretariats of the President, parliament and CMU; heads of departments and services of regional state administrations; and other positions equivalent to the above-mentioned positions. 

(Total number of positions in this category – 300) 
	4 
	

	
	
	8 

	
	
	9 

	Professionals in ministries and other central bodies of executive power; deputy heads of local state administrations; deputy heads of departments and services of regional state administrations; professionals of the secretariats of these administrations; and other positions equivalent to the above-mentioned positions. 

(Total number of positions in this category – 327) 
	5 
	

	
	
	10 

	
	
	11 

	Heads of departments and services of local state administrations; professionals in departments and services of regional state administrations; and other positions equivalent to the above-mentioned positions. 

(Total number of positions in this category – 219) 
	6 
	

	
	
	12 

	
	
	13 

	Professionals in departments and services of local state administrations and other positions equivalent to the above-mentioned positions. 

(Total number of positions in this category – 130) 
	7 
	

	
	
	14 

	
	
	15 


Rights and Obligations of Civil Servants 
The obligations of civil servants are defined in a rather generic way under article 10 of the LCS. Civil Servants are obliged to adhere to the Constitution and other legal acts; to ensure the efficiency of the activities of state bodies; to prevent infringement of human rights; to fulfil tasks and execute decisions of state bodies and state officials; to secure state secrets and privacy information; to improve their professional skills; and to be responsible and take initiative.  

The Constitution includes no specific reference to the main principles related to the public administration or to governing civil servants or other public employees. Even the LCS, when defining the main principles of the civil service (article 3), does not include certain principles, such as the obligation to political neutrality or impartiality of the civil service, among those that are mentioned. Therefore, the basic conditions needed to ensure the constitutional role of the civil service in a democracy are missing. 

The Constitution (article 36) accepts limitations to the right of freedom of association in order to protect the “interests of national security and public order, protection of public health, or rights and freedoms of other people”. Such limitations could lead to restrictions of the right of political party affiliation of civil servants (or of some positions and functions). According to Article 6 of the Law on Political Parties of 2001, as amended, the following categories of public officials cannot be the members of political parties: judges, officials of the Prosecutor’s Office, (Procuratura), officials of the Ministry of Interior, officials of the Security Service, military personnel, and officials of the tax administration. 

The Law on Fight against Corruption, of 5 October 1995, also imposes some obligations on civil servants in order to prevent corruption in public administration such as prohibition of accepting gifts or any other benefits. The LCS also establishes some standards for ethics in public service. According to article 5, civil servants should 1) fulfil their professional duties with due diligence, 2) treat citizens, executives and colleagues with respect and ensure good communication; and 3) prevent any action or behaviour that may damage the interests of the civil service or blemish a civil servant’s reputation.  

A presidential decree of 1997 approved the National Programme Against Corruption and in 1998 another presidential decree approved an Anti-corruption Concept (On the Concept of Struggle against Corruption for 1998-2005) providing guidelines for measures to be taken against corruption, which was of little effect, as it was mainly aimed at the political and economic destruction of the corrupt former Prime Minister Lazarenko (1996-97) and his political party (the Hromada or Community party) with little concern about systematically combating corruption or enhancing public accountability. Nevertheless this Concept led to the regulation of a significant number of laws and regulations on anti-corruption and to the creation of an array of anti-corruption institutions such as the Anticorruption Coordination Committee.  

The effectiveness of these regulations and institutions is questionable and in any event difficult to assess in part due to their overwhelming quantity45. In addition, the declared fight against corruption conducted in reality by corrupt officials could not have any real success. It is not an exaggeration to say that the plague of corruption permeated all levels of Ukrainian authorities and public institutions, starting from the highest state officials. The percentage of firms in Ukraine in 1998 reporting high bureaucratic corruption was the greatest of any country surveyed by the World Bank, even if by 1998 corruption had already dramatically declined with regard to five years earlier in the country46. Nevertheless, according to an April 2004 nation-wide poll carried out by the Razumkov Centre47, 80% of respondents considered corruption to be one of the country's most serious problems (third after poverty and unemployment), while 57% viewed the police, 34% the courts, and 30% the prosecutor's office as corrupt.  

45 See OECD: “Fighting Corruption in Transition Economies: Ukraine”. OECD Publishing, Paris, 2005. 
46 See Ukraine National Integrity Survey: Citizen’s Experiences of Public Service Quality, Integrity and Corruption (Kyiv: Ministry of Justice of Ukraine and the World Bank, 1997). See also Daniel Kaufmann: “Governance and Corruption in Transition New Empirical Frontiers for Program Design”, presented at the OECD/OSCE Conference. Paris, 15-16 July 1998. 
47 Ukrainian Centre for Economic and Political Studies (UCEPS), known as the Razumkov Centre
Corruption in Ukraine is high and the State has been captured by the nomenklatura and by organised crime. The so called policy of creating a “truly national economy” after the independence from the USSR has been the backdrop since 1991 to justify an enormous concentration of ‘national’ capital (former state assets) in the hands of the Ukrainian elite. Political, business and media interests have coalesced around new business groups that are little more than private circles for the appropriation of public goods48. Informal political actors – financial-industrial groups and oligarchs – have dominated the political spectrum by forming business-oriented political parties. 

The 2005 Road Map for the EU-Ukraine Action Plan includes a number of measures aimed at combating corruption, including the ratification of the Criminal Law Convention on Corruption and Additional protocol thereto; the ratification of the UN Convention on the Fight Against Corruption; preparation of draft laws on the prevention and counteracting corruption, on the liability of legal entities for offences of corruption; the elaboration of the Programme of the state anticorruption policy; the preparation of a new wording of the Law on Civil Service, of the draft Code of Ethics for civil servants, etc. Ukraine has signed some international anti-corruption conventions (Council of Europe49, UN50).  

According to official data of the State Statistics, only bribery and “pay offs” are reported within the category of “corruption”, whereas corruption among high officials is ignored. Thus, based on those sources it is difficult to evaluate the actual level of corruption. Moreover, this has led to the transgression of the law and abuse of judicial procedures. In practice, anticorruption initiatives continue to be as they have always been in Ukraine. Under the premierships of Kuchma, Zviahliaskoho, Masol, Marchuk, Lazarenko, Pustovoitenko and Yuschenko, corruption had different faces, but basic common features. The Ukrainian way of combating corruption means exhibition of blaming ex-premiers in the cases, when they took the position in opposition to dominating interest groups or the President of Ukraine51. 

The Parliamentary Assembly of the Council of Europe52 reports that “in July 2005, upon the order of the President, all heads of the regional customs service have been demoted to the first deputy head posts in order to substitute civilians with the relevant economic background. However, in September 2005 the newly appointed head of the Customs Service resigned after allegations of corruption were voiced by higher officials”. In the cited report it is also said that “according to former Prime Minister Mrs. Tymoshenko, the government will combat corruption by depriving the bureaucrats of numerous functions connected with granting permissions, eliminating the grounds for bribery (there are more than 100 various unnecessary documents or permits that are given out by officials), reinforcing the control and responsibility of those who issue such permits, and increasing the salary of civil servants”.  

The same report informs us that “according to the Deputy Minister of Interior, during the first months of 2005 the Ministry had already compiled more than 100 protocols on corruption allegations against high-level public officials. As of 1 August 2005, 13 former heads of the regional (oblast) state administration, 17 former deputy heads of the regional state administrations, 65 former heads of the local (rayon) state administrations and their 41 deputies, 4 presidents of the regional (oblast) councils and their 6 deputies were under criminal investigation. The Ministry was publishing lists of dozens of former and current high officials, including active members of parliament, who were summoned to testify or to "give explanations" on the alleged misdeeds (mostly abuse of power, embezzlement, etc.) and then producing reports on the results of such calls. During January to June 2005 the prosecutor's office sent more than 500 criminal cases on offences of corruption to the courts (a 19% increase over the previous year) and 600 administrative offences cases. New criminal charges against representatives of Leonid Kuchma's circles are brought almost every day. The Prosecutor General's Office has already questioned Mr. Kuchma on two occasions”. 

48 See Andrew Wilson, op.cit. page 264. 
49 The Verkhovna Rada passed the Law of Ukraine on Ratification of the Council of Europe Civil Law Convention on Corruption on 16 March 2005. 
50 Signed in December 2003 but not ratified yet. 
51 According to Ivan Sikora, coordinator of the National Anti-corruption Programme “Freedom of Choice” Coalition of NGOs of Ukraine, at http://www.ukraine-today.com/reference/reforms/reforms.shtml . 
52 Report of the Committee on Honouring of Obligations and Commitments by Member States of the Council of Europe (Monitoring Committee): “Honouring Obligations and Commitments by Ukraine”. Doc. 10676 of 19 September 2005, page 50. 
The problem of corruption is still perceived as acute for citizens as well as for businesses and needs to be dealt with in a more systematic way. In that respect, as stakeholders from business have observed, entrepreneurs still face many problems in dealing with the public administration, and corruption may seem a way of overcoming them. The Council of Entrepreneurs has created a hotline that receives hundreds of calls every day about problems in dealing with the public administration. The Council also receives many complaints on corruption (bribes or advantage to competitors, etc.). The Government bodies about whom the biggest number of complaints have been received include the taxation services, the Militia (police), economic crime inspections, and customs. From the business side, disproportionately high taxes are deemed as incentives for attempting corrupt deals with officials. The tax administration is reputed to be highly corrupt in spite of having the highest salaries in the country’s public administration.  

Several pieces of legislation refer to matters related to incompatibility and measures to prevent and combat corruption. According to the LCS (article 13), all “applicants for positions of  3-7 category civil servants (…) shall submit data on their income and financial liabilities, including income and liabilities abroad, in regard to themselves and their family members. Candidates for 1-2 category civil servant positions (…) shall also submit information on any movable and immovable property, bank deposits and securities owned by themselves and by their family members. The said data shall be submitted by civil servants annually. Procedures of presentation, storage, and use of this data shall be adopted by the Cabinet of Ministers.” Failing to produce this information or submitting erroneous information regarding this obligation is a legal reason to terminate a civil service appointment (article 30 of the LCS). Together with the Ministry of the Interior, the Security Service and the State Tax Administration, the MCSD conducts a mandatory special examination of the data presented by candidates for taking up the civil service posts due to be appointed by the President or the CMU. 

The regulations of the Chief Directorate of Civil Service of 1999, as amended – now the Main Civil Service Department (MCSD), define the role of the MCSD in implementing measures to prevent corruption-related actions within the civil service. According to these regulations, approved by the decree of the President, the MCSD can conduct inspections in public authorities and local self-governments to check compliance with requirements set out in the LCS, the law on the Struggle against Corruption and other legislative acts of prevention of corruption-related acts. The MCSD is also allowed to carry out internal inquires concerning observance by civil servants of the same legislation. 

One of the MCSD tasks in this area is to summarise reports prepared by central and local executive authorities and submit them to the CMU. Even if this procedure could provide some administrative control of this issue, the system seems weak for two main reasons: the control of the declaration of assets and incompatibilities is not independent and the role of the MCSD is rather formalistic. 

The main restrictions for civil servants in connection with incompatibilities and conflict of interest are established in the Law on Combating Corruption of 1995, which applies both to politicians and civil servants. According to article 5 of this law, a civil servant or any other person entitled to exercise functions of the state is not allowed to: 1) promote, using the official position, the business activity of other persons and to receive any subsidies, subventions, grants, credits or privileges aimed at obtaining material benefits, e.g. services, privileges or other advantages; 2) conduct a business activity directly or through other persons; act as the trustee of third persons in relations with the state body he/she is working for; hold other appointments [except for scientific (academic) occupations, teaching, creative activities, and medical practice]; 3) participate (personally or through other persons) in the board of directors, administration or other management or executive bodies of any enterprise, company, financial or credit entity, business entity, or any other organisation carrying out business or entrepreneurial activities (this rule does not apply to cases where the civil servant represents the interests of the state in implementing functions connected with the administration of a company); 4) restrict persons in their access to information, which must be disclosed to them in accordance with legislation. The restrictions foreseen in paragraphs 2) and 3) above do not apply to elected members of local self-government, who implement their functions on a part-time basis combining a deputy’s office with other professional activities.  

A managerial civil servant (positions in categories 1 and 2) is not allowed to: 1) promote, using the official position, an international business activity of other people, crediting or banking activities or any other activity aimed at obtaining material benefits, e.g. services, privileges or other advantages; 2) interfere illegally, using his/her official position, in the activities of other state bodies or officials in order to prevent the execution of their authority; 3) act as the trustee of third persons in relations with the state body which he/she manages (controls); 4) illegally involve third persons in the decision-making process.  

The same article 5 of the Law on Combating Corruption states that “persons nominated to official positions in the system of government service or carrying out other functions of the state shall be warned of the established restrictions that are applicable to them”. 

The Penal Code (article 369) lists specific crimes related to the activity of civil servants like taking a bribe, provocation of bribery, and others, qualifying them as criminal offences. Whistle-blowing is not foreseen nor protected when denouncing corruption in the public administration unless it is related to organised crime. These penal arrangements are not aligned with international standards such as the Council of Europe’s Criminal Convention against Corruption, or the OECD Convention on Combating Bribery of Foreign Public Officials, to which Ukraine is not a signatory53. 

The civil service reform promoted by the Main Civil Service Department touches upon all aspects of the organisation of the civil service, including anti-corruption. The MCSD’s Report on the Civil Service refers to a number of initiatives that it has taken together with other government bodies (hotlines54, proposals on income declaration for candidate civil servants, conflict of interest situations, etc.). The Ministry of Justice, jointly with the MCSD, developed in 2005 a draft “Code of Respectable Conduct of Persons Empowered to Perform Functions of the State”, which defines behavioral standards for top-ranking officials and civil servants, local self-governance officials during their fulfillment of their official duties, and their relations with citizens. The said draft has been agreed with all central executive authorities for further submission to the Cabinet of Ministers for consideration. The draft code has been submitted to the Council of Europe for review by the Venice Commission. The Code is to replace the General Rules of Conduct of Civil Servants proposed by the Coordinating Council of the Civil Service and adopted by the MCSD on 23 October 2000.  

This code could be the basis for changes in laws regulating the behavioural standards of civil servants other than the professionals who participate in the execution of state functions (e.g. lawyers). Practically all Ukrainian legislation would need to be reviewed in terms of its conformity with the code (but most of all the legislation on civil service)55. 

Disciplinary liability of civil servants is regulated by the LCS (article 14): “disciplinary punishments are applied to civil servants for failure to fulfil or improper fulfillment of their official duties, abuse of office, and transgression of restrictions related to civil service and actions defaming their reputation as civil servants or discrediting the authority employing them.” Article 22 stipulates liability stemming from the abuse of power if that abuse has caused injury and/or material or moral damage to a citizen, state or institution constitutes grounds for internal investigation.   

53 In June 2005, the Ministry of Justice submitted to the presidential secretariat the draft laws on the ratification of the Council of Europe Criminal Law Convention against Corruption and Additional Protocol thereto. 
54 Since November 2004, the MCSD has a permanent direct telephone line “Civil Service” working for the purpose of realization of the Concept of Struggle against Corruption for 1998-2005, approved by the Decree of the President of Ukraine no. 367 of 24.04.98. 
55 According to Government estimations, 3,318 regulatory acts of the bodies of the executive, including 241 of the Cabinet of Ministers, should be abolished, although these refer mainly to reducing the currently more than 100 various unnecessary documents or permits that are given out by officials.  
The regulation of the obligations of civil servants is imprecise, a fact that opens up ample possibilities for arbitrariness in disciplining civil servants. This is even aggravated by the almost unlimited managerial discretion in which investigations on misdeeds of civil servants are conducted in practice. It is worth noting that some obligations, which are mainly linked to the constitutional role of the civil service, are not stated by the law. This is the case of impartiality, political neutrality, respect of incompatibilities and conflict of interest. As said before, the LCS is not fully aligned with European civil service standards and with principles implied in the Ukrainian Constitution of 1996. 

According to article 30 of the LCS, the termination of civil service is regulated through the Labour Code. However, special reasons for termination applicable to civil servants are provided for by this article: (1) transgressions of the terms of implementing the right to civil service (article 4 of the Labour Code); (2) failure to comply with the requirements associated to the civil service (article 16); (3) reaching the age limit prescribed for civil servants (article 23); (4) resignation of 1st or 2nd category civil servants (article 31); (5) detection or emergence of circumstances preventing a civil servant from continuing in his/her office (article 12); (6) refusal by a civil servant to take the oath or violation of the same (article 17); (7) failure of a civil servant to produce information about his/her income or production of erroneous information (article 13).  Article 14 of the LCS further defines specific punishments for civil servants, in addition to those provided by the labour laws, e.g. notices of unsatisfactory professional competence and suspension of promotion to the next rank/position for up to one year. 

A Law on Citizens’ Appeal of 13 May 1999 sets out a procedure to appeal to government agencies by citizens with complaints against unlawful actions carried out by civil servants. This is not a proper law on administrative procedures56, but a trigger of investigative action against civil servants. 

CMU Decree No.950 of 13 July 2000 adopted the Order of Conducting Official Investigations of Civil Servants who are suspected of breaching their obligations. The civil servant under investigation may be suspended from duty, but he/she retains the right to a salary during the suspension period. However, no particular adversarial administrative procedure exists guaranteeing the defence rights of civil servants confronted with a possible disciplinary sanction. There is no mechanism either to redress grievances inflicted on individual civil servants. A proper regulation should provide for appropriate and fair due procedure for civil servants if they are suspected of any irregular action or omission regarding their duties. This is a basic condition in order to defend their professionalism regarding different pressures (political, economical and managerial) and to protect public interest. 

The same article 30 of the LCS explicitly states that changes of the heads of public authorities do not imply termination of service for civil servants, except for politically appointed civil servants. However, in practice this is not the case57.  

Another wrong practice should be mentioned regarding the termination of service: it has been mentioned that sometimes decisions to suppress posts in some institutions are taken simply to terminate appointments of civil servants occupying these positions. The same or similar positions are subsequently recreated and other individuals appointed to them. 

Disciplinary sanctions may be contested before a higher-level manager and then before the administrative court, in the same way as decisions of officials58. But as said above, the trust in the court system is scant. 

56 See Sigma Assessment Report on the General Legal Administrative Framework. 
57 Almost 18,000 public servants have been dismissed at a managerial level mainly during the fist half of 2005. (“The New Wave of Reform: on Track to Succeed”- The Blue Ribbon Commission for Ukraine, 2005 
General civil servants’ rights are listed in article 11 of the LCS. According to this article, civil servants enjoy the rights and freedoms guaranteed to the citizens of Ukraine by the Constitution and laws; take part in resolving issues and making decisions within their competence; receive information pertinent to matters within their competence from public authorities, enterprises, institutions, organisations, and local and regional governments; are shown respect for their dignity, and are treated with a fair and deferential attitude by executives, colleagues, and other citizens; may demand approval by their superior of a clearly defined range of their official duties according to their position; are remunerated depending on their position and rank, performance, experience and seniority; have free access to materials related to their civil service duties and are provided with personal explanations if necessary; are promoted, taking into consideration personal qualifications, ability and diligent performance, and may participate in competitions to fill higher rank vacant posts; may demand an internal inquiry to be acquitted of what they consider to groundless charges or suspicions; have healthy, safe and effective working conditions as required for highly productive labour; have social and legal protection as per their status; are ensured of the protection of their legal rights and interests in superior public authorities and in judicial proceedings.  

Other specific rights and obligations are to be defined through “job regulations and descriptions approved by executives of corresponding public authorities within the bounds of law and their competence”. This legal provision is dangerous in terms of legal certainty and legal generality (i.e. the democratic requirement that laws shall apply to everyone). In fact, even if limitations to this managerial power are generally prescribed, it allows creating by means of job descriptions, a managerial instrument, new rights or imposing new obligations to individual civil servants without any effective protection. Matters like rights and duties are extremely sensitive and cannot be left at the discretion of managers, but they are to be regulated by law of parliament, as is demanded by article 36 of the Constitution.  

The regulation of rights and duties is incomplete and often ambiguous. Additional provisions are needed in order to reduce ambiguity in some formulations and to include other crucial aspects underpinning professionalism in the civil service. For example, civil servants have the “obligation to improve their professional skills” but there is no reference to the right to be trained59 or to include in the law the right /obligation to stand up against unlawful orders given by superiors, a necessary right and obligation to protect impartiality and legality in public administration. 

In conclusion, a civil servant’s disciplinary liability is mostly regulated by the labour laws and is almost unconcerned with constitutional values and principles. Civil servants are virtually defenceless in procedural terms if confronted with a disciplinary sanction or grievance. They can only appeal a posteriori to higher administrative authorities or to the courts, but these recourses lack effectiveness. An accurate and adjusted disciplinary regulation is of fundamental importance in supporting the professionalism of the civil service. 

5.2.3.2  Does the law fix the salary scheme and is the determination of individual pay transparent and predictable? 

A number of legal acts regulate the salary system of civil servants and politicians. Some of this legislation is of general application and the remainder regulates the salary system for various specific positions. In general the CMU regulates the salary system.  Three main salary schemes apply. The first and main scheme applies to civil servants and was established by the LCS and the regulation of the Cabinet of Ministers no. 2288 of 13 December 1999. This regulation defined the general salary system for civil servants of all state bodies and at all levels, but it was partially abrogated and replaced by regulation No.268 of 9 March 2006 on “Streamlining the Structure and Terms of Labour Remuneration of Civil Servants in the Machinery of Executive Authorities, Prosecutor Offices, Courts and other Bodies”, which has revised the salaries and amended the benefit and bonus system. Regulation 268 has in turn been amended by regulation 361 of 25 March 2006 and 467 of 10 April 2006. 

58 According to article 2 of the LCS, officials are the heads and deputy heads of public authorities, as well as other civil servants entrusted with organisational and regulatory or consultative and advisory functions under normative acts (see above). 
59 Article 29 of the LCS refers that “civil servants shall be provided conditions for training…” but this is not a formal recognition of the right to be trained. At least, it is not listed in the appropriate article. 
The remuneration components are basic salary and bonuses. The basic salary is not connected to the category of civil servant but to the position and title of the state body. Thus for example, the salary rates are different for officials of the parliamentary secretariat, the secretariat of the president and the secretariat of the cabinet of ministers (SCMU); and the officials in the Ministry of Finance and Tax Administration have higher basic salaries than officials in other ministries and central bodies of executive power.  

Among the established bonuses are fixed and discretionary bonuses. Fixed bonuses are determined according to the rank of the position or the status of the incumbent or as a percentage of the basic salary. Bonuses depending on rank or status are the following: 1) civil service rank bonus; 2) diplomatic service rank bonus; 3) bonus for the special status of officials of the state tax service; 4) seniority bonus; 5) bonus for knowledge and use of a foreign language (10%, 15% or 25% of the basic salary, depending on the language); 6) bonus for an academic degree (5 and 10% of the basic salary, depending on the degree); 7) bonus for an honorary title (5% of the basic salary). 

Discretionary bonuses representing a percentage of the salary range from 50 to 100 % “for great working achievements or for performance of an especially important job” (article 2-1 of regulation 268 of 9 March 2006). Discretionary bonuses are given for special working conditions (up to 100% of the basic salary, including rank bonuses and bonuses for work experience in the civil service). The head of a state body has discretion to confer this bonus. The head of a state body also has discretion to: 1) raise salary rates for special conditions of work from 50 to 100% of the salary rate; 2) reward “in the amount of no less than 10% of the salary” and “within the limits of funds envisaged for premiums and the labour remuneration fund savings” (“award premiums”, article 2-2) officials of the state body. Other bonuses can also be established by the President or by the CMU for specific sectors, state bodies or categories of officials 

In the past three years, salary rates were increased by 32%, 28% and 10,5% cumulatively (regulation of the Cabinet of Ministers no. 1207 of 6 August 2003; regulation of the Cabinet of Ministers no. 1481 of 4 January 2004; regulation of the Cabinet of Ministers no. 37 of 15 January 2005) in addition to the salary increase represented by regulation 268 of 9 March 2006.  

The second salary scheme refers to the salaries of politicians. According to the regulation of the CMU no. 510 of 30 June 2005, as amended, the salary of heads and first deputies of central state bodies of executive power is calculated as a percentage of the basic salary of the Prime Minister (16,898 UAH). For example, the head of the secretariat of the President is entitled to 94% of the salary rate of the Prime Minister; vice-prime-ministers are entitled to 92%, and so on. These persons are not eligible for bonuses. 

The third scheme refers to salaries of the General Prosecutor, judges, ombudsmen, the deputy head of the parliamentary secretariat, and members of the Central Electoral Commission according to the minimum wage (332 UAH). Accordingly, the basic salary of the General Prosecutor is 15 times the minimum wage (Regulation of the Cabinet of Ministers no. 510 of 30 June 2005); the deputy head of the parliamentary secretariat – 15 times the minimum wage (Regulation of the Cabinet of Ministers no. 523 of 30 June 2005); ombudsmen – 18 times the minimum wage (Regulation of the Cabinet of Ministers no. 521 of 30 June 2005); head of the Constitutional Court – 15 times the minimum wage (Regulation of the Cabinet of Ministers no. 513 of 30 June 2005); and so on. These persons are not eligible for bonuses. 

The salary system is highly60 complex not only due to the problems regarding the ambiguous classification system to which it is related but mainly due to the internal complexity of the system. The quantity of supplements and bonuses, the different entities that are allowed to create them or to fix their amount and the lack of coherence or insufficient justification for them have produced an unfair system with great arbitrariness, uncertainty and opacity; the absence of a unitary pay system provokes unjustifiable distortions and imbalances; the perception of internal inequities in pay produces still more demoralisation in staff than the lower level of salaries in general. 

60 See David Richards: “Report for the Ministry of Economy of Ukraine – Recommendations for Civil Service Job Classification and Pay Reform to promote Equity and Performance”- , December 2005. Mimeo. This report, commissioned by the World Bank, is very comprehensive and offers useful approaches to a possible civil service salary reform in Ukraine. 
The system is still unbalanced regarding basic pay vis-à-vis total pay. Basic salary (or “salary” as Regulation 268 and its preceding regulations put it) was around 20% of total pay and 80% is obtained through other components according to CMU Regulation no. 2288 of 13.12.95. CMU Regulation no. 268 of 9.03.06 has increased salaries and decreased bonuses, maintaining unchanged the wages fund for 2006. Due to this change in wage structure, the permanent part of wages has substantially grown in relation to the bonuses. Even considering that part of these components are stable (bonus for rank, for instance), the insecurity and arbitrariness of a very important part of the total remuneration is not acceptable and is far away from common standards (basic pay should not be less than 80% of the total pay). Several reasons have been presented in order to justify this situation (the way salaries and pensions are indexed is the most important) but it demands urgent reform.  

The spread between lower and higher salaries is too narrow (the average is about one-third – a spread of one-fifth or a little bit higher is commonly acceptable61, although the acceptability of the salary compression ratio also depends on the general levels of salaries in the country); even if with bonuses the situation looks better, the uncertainty related to the bonuses does not solve the problem. 

Even considering the apparent flexibility that could result from the variety of other components other than the basic salary, the system has some structural rigidity that makes some suitable reforms difficult. For instance, due to the indexation of pensions to the salaries, it is not possible to develop an autonomous policy for salary reform (or to have a special policy for pensions). A way of breaking this indexation is through social dialogue and agreement and these are prerequisites for improving management capacities regarding both salaries and pensions schemes.  

The current salary scheme fails in meeting several basic conditions that any salary scheme should accomplish: 1) provide financial resources to cover subsistence costs and to increase the quality of life of the staff in a proper way; 2) allow public services to recruit and maintain the staff necessary, in terms of both quantity and quality, to perform the tasks allocated to the service (market competitiveness); 3) be fair in treating the activities, responsibilities, qualifications , engagement and performance of civil servants, in a way that is properly balanced throughout the public administration (internal equity). Of course, the system’s own sustainability is another important condition; it should take into account national solidarity requirements and be defined in accordance with current and foreseen budgetary possibilities. 

The level of salaries is generally recognised as low. Salaries are not competitive regarding those in the private sector, namely for the most qualified functions62. Some changes have been recently introduced increasing salaries substantially at higher positions and managerial levels63. To motivate people to be engaged in the job and to produce results is not easy under the current remuneration conditions. Nevertheless, although remuneration of civil servants in comparison to remuneration in the private sector is relatively low, the retirement benefits of civil servants are higher than those of people working in the private sector and are financed from a separate pension fund, a circumstance that could motivate ageing civil servants to enter or to stay in the civil service, not the young ones. However, the relative theoretical stability and the regular working hours of the civil service, even if less well-paid, attract women who bring a second salary to their household (the majority of civil servants are women, see above). Nevertheless, turnover rates are relatively high (16 % in central administration and 11 % in local self-governments for 2003). 

61 In OECD countries the salary compression ratio is 1/6 or 1/7.  
62 The average monthly salary in UAH for workers in the private sector in December 2003 was 1069 in finance,1173 in financial mediation whereas for civil servants at the same time was 933 (ministries) and 597 in locally de-concentrated central government agencies, and 597 in municipalities, although in the National Bank of Ukraine the average salary was 2650 UAH.  The exchange rate for 1 € is 6.13721 UAH. Source OECD (2005) op. cit. 
63 In May 2005, the Cabinet of Ministers significantly increased the salaries of the highest officials establishing the gross salary of the President at around € 3,900, Prime Minister, Secretary to the National Defence and Security Council, State Secretary of Ukraine – at € 2,800, ministers – at € 2,600.  
5.2.3.3  Do sufficient and reasonable mechanisms (basically mobility, training, and motivation) exist for good performance and career development within the civil service so as to make it attractive? 

According to article 27 of the LCS priority in promotion is given to civil servants with the best performance, who show initiative and who are oriented towards self-development, and those included in the cadre reserve. Article 11 of the LCS also establishes the right to be promoted taking into consideration personal qualifications, ability and diligent performance. Career paths, however, are too short. Civil servants can reach the highest rank within the same position within two years and after that, there is only one way to increase the basic salary: and that is to get another position (which is a source of pressure for the creation of more unnecessary managerial posts). Promotions through unjustified managerial decisions and under political pressure are not uncommon. As a consequence, the proportion of management staff is already too high (26 % in 2003) vis-à-vis the number of specialists (74 %) at central and local bodies of state executive power. In local self-government the proportion is even higher (40% to 60 %). 

Competition is prescribed as the general procedure in deciding promotion but even the law accepts other possibilities. On the other hand, the criteria defined to ground promotion decisions are vague and supported by managerial tools that are commonly recognised as underdeveloped, weak and so unable to provide fair evaluations of the candidates. This is the case of the performance appraisal system, for instance. 

A new performance appraisal system was adopted two years ago, but secondary or complementary regulation is missing and in practice the system is not operational. Besides the natural complexity of any system, the passive resistance to the introduction of new management tools, and the missing regulation, there are other main reasons for this situation. As stated in the World Bank report cited above, “…the principal reasons for the current concern over the operation of the scheme would seem to be a lack of central guidance and of consistency in its application resulting from the absence of initial training in the scheme’s operation; a further reason can be taken as being the fact that the scheme has not really been fully integrated with pay and career development considerations – even though it is intended that account should be taken of performance appraisals in the attestation process.” However, linking performance appraisal and financial or pay-related consequences needs rather sophisticated management systems and may prove to be most premature in Ukraine. 

Nevertheless, a well designed performance appraisal system needs to be put in place. It should be simple, clear and focused on performance, and it should not be time-consuming. Last but not least, it should be useful as a management tool for improving overall productivity and individual performance and providing guidance to managers and civil servants. It does not need to produce increases or decreases in pay. 

On the subject of mobility, the LCS is silent. However, mobility based on personal connections is the de facto preferred mechanism within the Ukrainian public administration. Regulations regarding promotion and mobility are insufficient in order to ensure equal treatment of all candidates. 

Training
According to the Law on Civil Service, the improvement of professional skills and qualifications is one of the duties of civil servants (article 10). On the other hand, article 29 establishes that “civil servants shall be provided with conditions for training and improving their professional skills at appropriate educational  institutions and by self-education. Civil servants shall continuously improve their professional skills including by means of study in appropriate educational institutions, generally at least once every five years. Results of study and skills improvement shall constitute a basis for promotion.”  

A presidential Decree (No. 1212 of 9 November 2000) endorsed a Comprehensive Programme of Training Civil Servants setting the main tasks for improving the training of civil servants at national and municipal levels. The implementation of these provisions is not very efficient and the system appears to be underdeveloped. In 1995 the president had established the National Academy of Public Administration (NAPA) to provide training and retraining of civil servants (Decree of the President of Ukraine no. 398/95). In 1997 the CMU attempted to determine a procedure for training and retraining civil servants (Regulation of the Cabinet of Ministers no. 167 of 8 February 1997). However, the document appeared to have more definitions and declarations than real procedures. In practice, the administrative and substantive parts of the process for training and retraining civil servants are both rather weak. 

The MCSD is also preparing some specific training for senior civil servants to provide training on topics such as democratic values, the decision-making process, and transparency in public administration. The training will be more oriented towards change management in order to sustain the needed administrative reforms. These intentions are positive, but it is questionable, however, that the MCSD develops training activities, even if they are specialised and focused on the managerial levels. The MCSD’s role should be more oriented towards the definition and coordination of the training policy rather than in providing training activities. 

According to data of the State Statistics Committee, 452,547 civil servants and local self-governance officials had advanced training (from 1995 up to 2005), and 10,009 Masters of Public Administration graduated (5,066 of them in the National Academy of Public Administration under the President of Ukraine (NAPA), and 4943 in 12 master’s departments of the higher educational institutions that have Civil Service specialty training. In-service training seems to be common practice in the Ukrainian public administration. However, a lack of training in certain areas and poor results of the training initiatives has also been reported. To increase coherence between professional training and career evolution should also be a priority regarding training policy. 

On the other hand, since 1996 a total of 8,314 masters’ degrees in public administration have been awarded (4,169 by the National Academy of Public Administration – NAPA – where European issues are one of the priority subject areas). Some of these masters are accredited by London University. However, the NAPA should be more oriented towards professional in-service training rather than academic courses and grades. 

Training needs analysis and assessment in a comprehensive and systematic way is not a common practice in Ukraine. Even if some efforts are visible in order to define a comprehensive training policy for Ukrainian public administration, currently there is no clear policy and strategy in this field. For instance, the difference between professional in-service training and education is not clearly established. As a consequence, the missions of the institutions in charge of training activities are sometimes mostly oriented towards providing educational academic grades instead of hands-on in-service training. 

Another problem is related to the absence of a definition about which executive body is in charge of co-ordinating training policy and activities. Therefore, it seems that priorities and training plans are being defined by each training entity without a general strategy and synergies to reach common objectives. A training needs assessment is almost missing and the evaluation of the quality of training is poor. It is necessary to separate the responsibility for training policy design and evaluation (proposals for training policy, strategy and priorities, co-ordination of training plans, assessment of training needs, evaluation of the quality of training, funding, etc) from the management of training delivery activities.  

Attracting young, qualified people to the civil service is not easy. Not only because salaries are low, mainly at entry level, but also because work in the civil service is not seen as stimulating. It is commonly recognised that public units are too hierarchically organised and creativity is not stimulated or even well accepted by superiors. Therefore, citizens do not have a positive image of the public administration. Reinforcing the attractiveness of the civil service should be a priority in Ukraine in order to allow public administration to recruit and retain the qualified human resources that are needed. Increasing motivation will involve providing better salaries, working conditions, careers, management predictability, citizens-orientation, clear accountability tools, quality regulations and more independence regarding politicians’ interference. This means creating the appropriate conditions for a professional civil service to develop. 

5.2.4 Management of the Civil Service 
5.2.4.1 Is a cross-government structure and are systems for personnel management established so as to ensure the application of homogeneous standards across the administration? 

To propose and implement state policy on the civil service, the Main Department of Civil Service (MDCS) was established (Decree of the President of Ukraine no. 1272/99, as amended). The lines of accountability of the MDCS are unclear, however. According to the 1993 Law on Civil Service (LCS), the MDCS was to be established under the CMU (article 6). However, the President established the MDCS as a central executive government body with a special status that makes it directly subordinate to and accountable to the President. Although de facto such decrees contradict the Constitution and the law, they are nevertheless in force as they have never been contested before the Constitutional Court or before any other court. 

Successive amendments to the initial scope of competencies of the MCSD, as defined in the Decree of the President of Ukraine no. 1272/99 have largely widened its powers and area of activity. According to its statute, the MDCS has a rather broad scope of authority. Just to mention some of its competences, it is entitled to: develop and implement state policy on the civil service; provide functional management of the civil service; plan the staff reserve for state bodies; develop approaches for improving the efficiency of the civil service; organise training and retraining of civil servants; conduct research; conduct functional reviews; participate in the observation of adherence to the legislation on the civil service; develop professional and qualification standards for civil servants. According to the Law on Service in Local Self-Governments, the MDCS is also responsible for the methodological and consultative support of local self-governments (Article 6). 

The principal tasks of the MCSD are of a disparate nature, combining executive and advisory responsibilities: 1) study: to develop studies aiming to create a vision and to define reform strategy and methodology; 2) advise: to support the definition of the civil service reform policy and to draft legal acts and proposals; 3) action; to co-ordinate the implementation of the reform and to execute some operational activities; 4) control: to perform administrative control over the whole civil service and the reform process; 5) information: to collect, organise and provide information and to develop the communication strategy to feed the reform process; 6) management: to ensure some administrative managerial functions. In order to accomplish its functions and responsibilities, the MCSD has a central office in Kiev and 27 regional branches (25 oblasts plus Kiev and Sebastopol regions). There are 100 civil servants in the central office and 250 in the regional branches of the MCSD. A Centre for Development has been created inside the MCSD. The Centre has a staff of 30 civil servants (10 posts are vacant). 

On paper, the MCSD has a very important and central role in civil service development and management in Ukraine. However, the accumulation of competences on the MCSD is not tantamount to this institution having real effective powers and the competences necessary to guarantee homogeneous management standards of the civil service across all administrative settings at central and local levels. One reason is that the competences assigned to the MCSD are designed and often used mainly to manage individual cases rather that the system as a whole. Management of individual cases by the MCSD should be exceptional and only via administrative appeals or ex officio redress interventions. The role of the MCSD in administrative and civil service reform is crucial and its competences and functions should be designed so as to provide it with the capacity to act as the main promoter and facilitator in the process, leaving micro-management responsibilities to each department in the public administration. 

In practice, the MCSD has a very extended and diversified scope of activity. This functional broadness and diversity negatively affects the focus of the MCSD and hampers its capacity to develop better its core functions. The MCSD should not interfere with management activities related to other departments and should not centralise functions that should be discharged at other (lower) levels. It should be a priority for the MCSD to concentrate on pursuing policies, designing methodologies and efficient management tools and providing guidance and evaluation instead of it being embroiled in micro-management. To centralise conception and policy functions and to de-centralise implementation and management activities is a key issue for the success of the MCSD. Facilitating innovation and guidance should be the main roles of the MCSD. Eventually, promoting the creation and directly managing a senior civil service could also be envisaged as a responsibility of the MCSD. What is clear from this assessment report is that the MCSD is currently more inclined to a case-by-case management approach than managing the civil service system of the country. 

The institutional location of the MCSD is problematic. As it has a role to perform in preparing the public administration reform and in coordinating its implementation, the MCSD should be under the state organ that has the overall responsibility on this matter. The current confusing situation regarding the MCSD’s lines of accountability needs to be clarified. The changing roles of the President and the CMU after the constitutional amendments (Law 2222-IV) may require further adjustments. Along with the clarification of its role, an adequate institutional location is the first condition in improving the performance of the MCSD. And this will depend on the evolution of the constitutional setup towards either a more presidential or a more parliamentary political regime that is about to emerge from the current constitutional reform. 

Other important questions regarding the role of the MCSD are related to the institutional scope of activity, i.e. should the MCSD deal only with central, regional and local state administration, or also with the self-government administration and other institutions in the public sector? The MCSD should concentrate on state administration. If, according to the European Charter of Local Self-Government of 1985, local self-governments are to be autonomous they have to manage their own human resources autonomously within the framework provided by the relevant laws. A second question refers to the MCSD’s capacity to act, i.e. to be endowed with sufficient authority, acceptance by the related bodies, human and financial resources, databases, information capacity and so forth. A third important question is the fact that human resource management units in ministries and state agencies are generally reluctant to introduce modern human resource management tools, a fact that makes the modernisation of the management difficult, even if room does exist for that, as is shown in various positive examples like the State Financial Services Commission or the Ministry of the Interior, where relatively successful attempts to modernise the management have been carried out, according to the World Bank.  

Along with the MCSD other institutions within the executive play important roles when it comes to policy making.  The Ministry of Finance and the Secretariat of the Cabinet of Ministers (SCMU) set up annual staffing ceilings (see below). The Ministries of Finance and Labour have a decisive role in pay and other public employment policies. The responsibilities of each of these bodies are not clearly regulated and the role of some of them in managing public employment and civil service is not justified at all (e.g. that of the Ministry of Labour). 

Job descriptions for civil service positions do exist. The head of a state body approves the job descriptions that have been drafted for the various positions in the state body. Job descriptions for officials of specific bodies are to be drafted based on the Guidelines on Standard Professional and Qualification Descriptions of Civil Service Positions, approved by Order of the Main Department of Civil Service no. 65 of 1 September 1999. The guidelines provide professional and qualification descriptions for civil service positions in central bodies of executive power, in local state administrations and in patronage service, as well as for cross-sector positions, such as human resources or accounting positions. The guidelines also provide a template for the development of job descriptions. The guidelines include standard requirements for each category of positions, consisting of the following sections: a) objectives, duties and scope of authority (this section is devoted to the description of the main functions of a civil servant in a specific position); b) rights (in this section the scope of discretion of a specific position is defined); c) knowledge and skills; d) qualification requirements (education and experience).  

In practice the performance of civil servants is evaluated more against ad hoc instructions issued by supervisors than against job descriptions with pre-established functions. The procedure of job evaluation has not been established. It is usually mentioned in the job descriptions that the civil servant working in the position is to report to his/her supervisor. The direct supervisor has discretion to define the work of the civil servant and through this way, to indirectly influence civil servants pay and career evolution. 

Concerning existing human resource managerial instruments job descriptions are currently rather unsuitable as an instrument for management, evaluation and accountability (job purpose, tasks, various responsibilities, main duties, contribution to decision-making). Consequently, expectations should remain limited when using current job descriptions as a basis for supporting improvements in management and in the professionalism of the civil service. 

A large and well supported set of human resource management tools, including job description, job evaluation and performance appraisal (comprehensive methodology, implementation strategies, training and so forth) needs to be developed and made operational. 

5.2.4.2 Are staff numbers and personnel costs controlled and published? 

There is no clear assumption of responsibilities regarding management, monitoring, controlling and developing salary policy. The roles of the Cabinet of Ministers, Ministry of Labour and Social Policy, Ministry of Finance and the Main Civil Service Department are not clear regarding salary policy and control of personnel costs. There is neither a proper methodology for determining staffing needs nor any strict control on the way in which real needs are to be met64. 

The CMU is responsible for setting ceilings on staff numbers and positions in state bodies. Cabinet Regulation no. 403 of 26 February 2000 sets out staff limitations for almost all state bodies of executive power (excluding law enforcement institutions and some other specific bodies). Since 2000, Regulation no. 403 has been amended 149 times. This means that each state body has increased the number of its staff members at least once a year. For example, the number of staff members of the State Tax Administration since 2000 has increased at the central level from 630 to 1150 and at the local level from 58,716 to 61,083.  

Formally, the role of the Main Department of Civil Service and of the Secretariat of the Cabinet of Ministers (SCMU) has not been clearly defined. In practice, the MDCS has little sway because the draft regulation amending the limitations on staff numbers is prepared by the relevant interested state body itself and agreed with the Ministry of Finance. The draft is also sent to MCSD for agreement. However a proper participation of the MCSD in this procedure is quite formal because the participation does not start at the planning stage, creating new executive authorities and determining staff number limits of employees for those bodies. At the same time, officials of the SCMU provide expert opinions on each draft regulation. Therefore, the proposal of a ministry or other central body of executive power has to be endorsed by the SCMU. 

According to the statutes of state bodies, their heads are responsible for approving the structures of state bodies in agreement with the CMU. The heads of state bodies, with the preliminary agreement of the Ministry of Finance, approve the establishment staff table and budget structure. 

Traditionally, staffing indirectly influences remunerations because departments are allowed to use the budget for unfilled vacancies to increase the amount of bonuses/premiums paid to existing staff. The fewer staff an agency has, the more money remains to pay for these bonuses/premiums if vacancies are not filled.  

64 For more detailed assessments of the PEMS, PFIC and External Audit systems, see relevant Sigma Assessments 
Efficient tools and clear procedures are needed in anticipating and measuring workloads and defining the suitable level of staffing, both at quantitative and qualitative level and to control implementation. Likewise, the role of the body or bodies in charge of monitoring and controlling staffing ceilings should be clarified. 

5.2.4.3  Do staff representatives participate in decision-making and control concerning personnel management matters? 

Civil servants have a professional union, the Civil Service Trade Union, which represents about 200,000 civil servants (out of a total of 240,528 civil servants employed on 1 January 2004). There are also other sectoral trade unions covering some specific sectors (e.g. the Health Sector Trade Union). The role of trade unions, however, is unimportant because there is no true and autonomous right to negotiate working conditions and other issues concerning the civil service. Social dialogue is an area that still needs to be developed.  

The Law on the Procedure of Settlement of Collective Labour Conflicts of 1998, as amended, creates the legal institutional and procedural framework for the settlement of labour disputes between state and trade unions (employees). To facilitate the settlement of labour disputes the Law created a National Service of Mediation and Conciliation (NSMC), which was formally established in November 1998. The authority of the NSMC includes registration of complaints in labour disputes, anticipation of possible labour disputes and their prevention, mediation and conciliation (Article 15). The President appoints the head of the NSMC. However, this is a general law applying to private and public sectors alike and it seems not to be adjusted to the particularities of social dialogue in the public sector. 

The Civil Service Trade Union participates in working groups for the development of some pieces of legislation, such as the draft of the new law on civil service, and has organised national debates related to this project. The Union is also a member of the Public Council under the head of the MCSD. 

5.2.5 Capacity to Reform and Sustain Reforms 
5.2.5.1 Does the politico-administrative system reasonably enable the government to carry out reforms? 

The reform of the civil service was launched by the pre-December 2004 Government and continued by the subsequent ones. In March 2004, President Kuchma approved the Concept on the adaptation of the civil service institution to European Union standards (Decree No. 278/2004). The latter was elaborated in the Programme for the development of the civil service for 2005-2010, adopted by the Cabinet of Ministers in June 2004.  

The government's Activity Programme “Towards the People”, approved by parliament in March 2005, contemplated introducing a number of measures concerning the reform of the civil service such as making penalties for offences relating to corruption more severe, ensuring proper and better working conditions and salary levels for civil servants, adopting a civil service code of ethics, reforming the current institutional structure of the state governance (optimisation of the system of executive agencies, elimination of the double controlling functions), introducing the concept of "public services", and so forth.  

The reform is confronted with major difficulties. One, as Harasymiw puts it, is that “without appropriate changeover of personnel, the Soviet pattern of authoritarian administration will continue in Ukraine. In view of Ukraine’s mode of transition—which was by imposition rather than by pact-and in view of the ongoing efforts under its various presidents to create and sustain a “party of power,” the outlook for a proper de-politicization of the public service is certainly less than optimal. De-politicization in the sense of de-communization would eventually be taken care of by the passage of time, simply through death, incapacity, and retirement, even if not by political initiative, but to avoid its re-politicization is another matter altogether. It may be too much to expect”65. 

Another one is that the political responsibility over public administration and civil service reform is shared by many entities (the President, the Ministry of Labour and Social Policy, the Ministry of Finance, the Minister of the CMU, the First Deputy Minister of the CMU and others). This causes confusion about the roles and the leadership and ultimately about the responsibility for the reform and hampers the country’s capacity to reform effectively. 

The December 2004 amendments to the Constitution concerning the reallocation of power between the President, the Cabinet of Minister and the Verkhovna Rada have just entered into force and it is difficult to say which institution will have enough capacity to initiate and lead the reform of the civil service. These amendments have faced criticism by the Council of Europe’s Venice Commission for containing undemocratic arrangements concerning the roles of the different constitutional institutions. 

Amidst the current uncertain transitional period from a presidential to a parliamentary political regime it is risky to forecast the capacities for the country to carry out sound civil service reforms. Delays, ambiguity, and inconsistencies are rather to be expected in the years to come. 

The Verkhovna Rada may block new legislation on civil service. Furthermore, without pressure from the Government it is unlikely that the Verkhovna Rada will proceed with the reform. Uncertainties are still high after the parliamentary election of March 2006, which has not yet produced a government at the moment of writing. In any event, it seems that there is insufficient awareness among the political class on the importance of civil service reform in supporting democratisation process and economic and social development of Ukraine.  

In some quarters more awareness may exist, but the forces against reform will probably block them, i.e. those that will lose power if a professional civil service develops and becomes a bulwark against illegitimate political interference in administrative activity and decisions. 

The institutionalisation and role of the MCSD need clarification. It should be under the political authority who will hold the main responsibility for reforming the civil service and it should focus on its core responsibilities at the policy-making and implementation monitoring and evaluation level, not on micro-management.  The creation of the Centre for Support of Civil Service Institutional Development under the MCSD shows the possible directions of the intended reforms. 

5.2.5.2 Are the main reform incentives identified and is their sustainability foreseeable in the medium term? 

Key political players recognize, under foreign pressure, the need for civil service reform, but generally they pay lip service to that concern. As said, a great debate will probably be on the crucial issue of where to locate the responsibility for the overall management of civil service. If agreement is reached that it has to be a separate body having sufficient authority to impose homogeneous standards across the administration, the consequence will be that managerial powers of the heads of state bodies on human resources will be significantly restricted. In this case heads of state bodies are likely to oppose the reform. 

65 Se Bohdan Harasymiw: “Soviet Bureaucratic Survivors in Post-Soviet Ukraine, 1992-2004”, Draft Paper presented at the 1st Annual Danyliw Seminar in Contemporary Ukrainian Studies. University of Ottawa, Canada, September 29-October 1, 2005. This paper studies the turnover of personnel in several key "power" ministries-the Security Service of Ukraine (SBU), Internal Affairs (i.e., police), Procuracy (prosecutor-general), Border Guards, and Customs Service-over the decade 1992-2004 to test whether law enforcement in Ukraine can be expected to approximate that of liberal democracies, or will continue to be administered in the authoritarian and essentially political, Soviet manner. It tracks the careers of those in the leading positions in 1992, to see where they have served subsequently and whether they were in positions to influence public policy, especially the rule of law as properly understood. Clearly, there are many examples of influential ex-policemen in Ukrainian politics-some in government, some in the Verkhovna Rada (parliament), and others in provincial administration. 
An advantageous point for the reform is that there is a critical mass of professionals in the civil service who are aware of the need for reform, are acquainted with European principles and standards of civil service and public administration and can cooperate with state authorities, including Parliament, to promote and draft the needed legislation. Effectively Ukrainian scholars and political commentators have long been aware of the requirements of public service in a democracy, as well as being all too familiar with the gap between those requisites and the situation in their own country. They have written well and eloquently about the distinction between political leadership and administration, between bureaucracy and administration, between bureaucracy as organization and bureaucracy as pathology, and between the ideal public servant and the typical Ukrainian administrator steeped in Soviet bureaucratic practices and corruption66. Some interesting studies promoted by civil society organisations have also been produced67 and are helping to create a vision and to define priorities for administrative reform. International organisations are also helping to advance the reform agenda and so are international donors.  

Harasymiw concludes that “multiple burdens rest on the shoulders of the President and the Government insofar as the challenge of transforming their country’s law enforcement bodies into a pattern recognizable in established liberal democracies. They have taken the first step, which is appointing for the most part civilian politicians, or uncorrupted officers, to head these units of government, thus bringing these traditionally militarized elements under civilian control. The other major problem will be to undo, rather than to replicate, the legacy of the Kuchma administration…” “In 2005 there was underway a wide-ranging and unprecedented in its scale wave of dismissals of provincial and rayon-level governors, security chiefs, and administrators; a war against the “oligarchs”—cronies of Kuchma—was also said to be under way. There is a danger of overreaction68 in correcting the over-politicization of the law enforcement agencies, and of the government more broadly”. 

All things considered, the incentives for reforming the civil service, apart from seeking some sort of partisan de-politicisation or “lustration” and despite political discourses, are still unclear and weak. However, a continued policy dialogue between the European Union and Ukrainian authorities and a closer cooperation among politicians, administration and existing domestic and international “think tanks” would be helpful in the efforts towards developing a modern state served by an efficient public administration and professional civil servants abiding by the rule of law. 

Recommendations  
A new law on civil service is needed that resolutely embraces the European principles for public administration and that better strengthen the impartiality, integrity and professionalism of the civil service and reduces politicisation and patronage as well as corruption. The law should protect the constitutional role of defending the legality and the continuity and stability of the public services that civil servants have in democratic states.  

1. The scope of the civil service needs clarification. The law should delineate, or at least provide criteria for delineating, the upper and lower boundaries of the civil service as well as its material legal scope. The Labour Code should not apply to the civil service, in principle. 

2. The law should guarantee homogeneous standards for recruitment and promotion as well as for other managerial practices in the civil service across the whole public administration. The management of the civil service should be freed from arbitrariness. 

3. A unitary salary system is needed for the whole civil service that guarantees transparency, fairness, internal equity and balanced remuneration across all administrative settings, as well as a consistent policy of mobility as a way to enrich the professional career of civil servants. The managerial leeway for discretion in determining individual salaries should be curtailed and the variable part of the salary reduced in a significant way. 

4. The rights and obligations of civil servants should be defined with precision, particularly those limiting their rights and linked to the realisation of the values of legality, impartiality and integrity of the civil service, namely incompatibilities, conflict of interest, political involvement and protection against unlawful instructions from superiors. Disciplinary procedures should be adversarial and fully and reasonably guarantee the right to defence.   

5. Training should be focused on the necessities of reform and training resources should be primarily allocated to in-service training efforts. The institutionalisation of in-service training needs some clarification. 

6. Clarify the issues regarding the institution that has to hold overall responsibility over the public administration and civil service and clearly determine its competences. The Ukrainian authorities could perhaps think of the possibility of creating a fully-fledged Ministry of Public Administration. The political leadership for the reform of the civil service and the public administration should be clear, resolute, balanced and unambiguous.  

7. Alternatively, redesign the competences and powers of the MCSD as the state body empowered to conduct overall management in the area of civil service and clarify its role in relation to other entities as well as its lines of accountability.  

8. Human resource management tools (especially job descriptions, job evaluation and performance appraisal) need to be developed in practice as well as an adequate public management, where public managers and civil servants are held fully accountable for the process and for the results of public actions. The practice of managing (and governing) by means of ad hoc individual instructions should cease. 

66 For all see Valeriia Tokovenko, Politychne kerivnytstvo i derzhavne upravlinnia: problemy vzaiemovidnosyn ta optymizatsiia vzaiemodii (Kyiv: Vydavnytstvo UADU, 2001), and Viktor Tsvetkov and Volodymyr Horbatenko, Demokratiia, upravlinnia, biurokratiia (Kyiv: Instytut derzhavy i prava im. V. M. Korets’koho NAN Ukrainy, 2001). Cited in Harasymiw, op.cit. 
67 For instance, the “Concept Paper on Public Administration Reform in Ukraine” produced by the Centre for Political and legal Reforms, draft, 2005. 
68 Roman Kupchinsky:  “Yushchenko’s First 100 Days,” RFE/RL Belarus and Ukraine Report, 26 April 2005; and The Ukraine List (UKL), no.348, compiled by Dominique Arel, 16 May 2005. By the end of April, 18,000 officials had been sacked, according to President Yushchenko himself.  ForUm, Ukrainian Internet Newspaper, JBE.ru, consulted on 8 June 2005. Footnote of Harasymiw.  
5.3  Policy –Making and Co-ordination 
5.3.1 Introduction  
This assessment is based on information obtained shortly before the parliamentary elections of March 26, 2006. These elections were the first after the Constitutional amendments designed (among other things) to introduce changes in the balance of powers between the main players in the policy system: the President, the Prime Minister, the Cabinet of Ministers (CMU), and the Parliament (Verkhovna Rada). The impact of these amendments on the policy process cannot be known yet, and will probably not be known for a number of years. However, it can be assumed with some confidence that at least for some time following the appointment of a new Government, uncertainty concerning the policy authority of the President and the Cabinet of Ministers will increase above its present level. There is good evidence that the Secretariat of the President is aware of the risk of loss of policy authority under the new system, and is taking steps to reorganise itself and improve its capacity to sustain a lead role for the President in the post-elections period, despite the change in the balance of responsibilities foreseen in the recent Constitutional changes.  

This is important because the overlap in authority, and the resulting uncertainty regarding policy leadership, is a central feature of the present policy system in Ukraine. This uncertainty, and the resulting confusion, competition, and lack of transparency in policy making are generally acknowledged by participants in the system, either directly or indirectly. The post-elections period, and the formation of the Government under the new rules provide an opportunity for clarification in the respective roles of the President and the CMU. It remains to be seen if this opportunity is seized by the main actors in the policy system.  

In 1999, a World Bank project conducted a review of the Secretariat of the Cabinet of Ministers (when it was called the Apparat of the Cabinet of Ministers). In late 2003, the World Bank prepared an assessment of the policy-making and co-ordination system in Ukraine using a modified SIGMA Baseline. The present assessment benefited greatly from the report produced by the World Bank assessment (draft dated January 8, 2004). 

5.3.2 Coherence of the Policy-Making Framework 
Facts 
The Constitution of the Ukraine creates overlapping roles in the policy-making system for the President and the CMU. For example, Article 106 (paragraphs 1 and 3) states  “the President ensures state independence, national security […] “and directs the foreign political activity of the State”, while Article 116 (paragraphs 1 to 7) states that the CMU “elaborates and implements national programmes of economic, scientific and technical, and social and cultural development”, and is responsible for “ensuring the national sovereignty and economic independence of Ukraine, the implementation of domestic and foreign policy of the State […]” as well as for taking “measures to ensure a national defence capability and national security […]”. Within this overlapping system, the prominent position of the President is clear from his veto power over legislation. In addition, Article 113, states that the CMU is accountable to the president, as well as to the Verkhovna Rada (VR), and is guided in its activities by the Constitutions, the laws, resolutions of the VR, “and also decrees made by the President”. Furthermore, the “President […] issues decrees and directives that are mandatory for execution on the territory of Ukraine”.   

The underlying overlap and duplication within the Constitutional system have been analysed and discussed in many reports, and are generally not disputed. It is also widely understood that the Constitutional amendments of 2004 will not in themselves remove these problems immediately, even if they lead eventually to a more balanced distribution of responsibilities. Instead, it is generally recognised in Ukraine (and by donors) that it is necessary to clarify the situation, and embed a consensus in three important interrelated laws regulating the divisions of responsibilities and functioning of the main players in the decision-making system.  Draft Laws on the President, on the Cabinet of Ministers, and on Central Bodies of Executive Power have been elaborated, but, despite various attempts since 1998, none of these three laws had been passed, reflecting the absence of an agreement on the underlying principles. In any event, following the recent constitutional amendments, any existing drafts will be outdated.  

In the absence of such laws, the Temporary Regulation of the Cabinet of Ministers (No.915, June 2000, (as amended repeatedly in 2001-2005)) regulates the activities of the Cabinet of Ministers and central executive authorities within the policy system. The Temporary Regulation defines the roles and procedures of the participants of the policy development and decision-making process. It also states detailed provisions for the legal drafting process, as well as for provision of expertise and reconciliation of legal proposals within the administration and within Government Committees prior to approval by the CMU. It specifically assigns a coordination role to the Secretariat of the Cabinet of Ministers. The Temporary Regulation also makes provisions for development of conceptual policy proposals and their review by the CMU prior to legal drafting, although it is not specific on the cases where such concepts are required. In these respects, the Temporary Regulation clearly reflects some of the recommendations made in the World Bank reports of 1999 and 2004. 

The Temporary Regulation sets in great detail a generally logical structure and an orderly process for the preparation by Ministries and other bodies of documents for the CMU, their review and clearance by the Secretariat of the Cabinet of Ministers (SCMU), the process for decision-making by the Cabinet Committees, decision by the CMU, circulation of decisions, and monitoring. This system, however, cannot resolve the fundamental question, namely, to which subject matters are to be regulated by the CMU and which by the President, or the type of items that be handled directly by Ministers. Moreover, the rules have many exceptions built into the text, allowing for extensive discretion in their application. For example, there are rules for analysis and consultation in the preparation of items for the CMU, but these may not apply if the decision is made by a presidential decree or by a CMU executive order. 

A Presidential Decree (November 2003) established that the Ministry of Justice of Ukraine is charged with functions of the chief developer of draft laws that are submitted to the Verkhovna Rada’s consideration by the President of Ukraine and by the Cabinet of Ministers of Ukraine (This provision does not apply to the draft laws submitted by people’s deputies of Ukraine.) In practice, this has not happened, and it not at all clear that it is a practical approach. At the moment, there appear to be no plans to transfer Ministry Legal Drafting Sectors to the Ministry of Justice. At this point, the Ministries continue to do most of the drafting, but all laws are checked by the Ministry of Justice and may be changed significantly in the process. 

It is useful to view briefly some facts about the output of the policy system. In the Ukraine, not only the President and the Cabinet of Ministers play a significant role in the policy process, but unlike most European countries, the Parliament (VR), also plays a major role as initiator of drafts, and as a powerful player in “veto politics”. During the four-year period of the latest parliament, the President submitted about 200 draft laws, the CMU about 1000, and the Verkhovna Rada members about 3800. 76% of the President’s draft laws were enacted, compared to about 40% of the CMU drafts and about 15% of MPs’ drafts. Thus, out of the approximately 1200 acts adopted, about 150 came from the President, about 450 from the CMU, and about 600 originated in the Verkhovna Rada itself. 

The President can veto a law on substantive grounds and has the right to send to the VR suggested modifications, or orientations. The VR can overrule the President’s veto by a constitutional (2/3) majority. If VR can’t muster 2/3 it can change the draft (not necessarily as the President wanted it) and send it back. The President can then say it’s a new draft and veto it again (this is, for example, what has happened to the laws on CMU). There are no clear procedures associated with the presidential veto. This has led to the situation where the VR mustered the 2/3 majority and sent the law back, and the President has just sat on it. Law 2222 attempts to rectify this particular issue – if the President refuses, the Law is promulgated by the speaker of the VR under his own authority. The practical/political implications of this change remain to be seen. 

In addition to draft laws adopted by the VR, the President issues each year about 1500 decrees (1570 in 2005), and over 2500 Instructions (3400 in 2005). Most of these are issued to the CMU, and require action by one or more Ministers. According to the Secretariat of the CMU (SCMU), the CMU issued about 1000 decrees last year, and about 250 executive orders are registered each day (over 60,000 per year), issued to Ministries and other Bodies by the CMU, the Prime Minister, the Vice Prime Ministers, and the Minister of the CMU (see table on hierarchy of norms in the civil service assessment). Many of these documents are policy-related. Some of them are actually important policy decisions, and many of them direct the policy process itself, e.g., they initiate policy work, modify drafts, resolve conflicts, etc. In addition, many of these Executive Orders are related to specific implementation issues or administrative issues on a case-by-case basis. 

Regarding the overflow of technical, administrative and organizational issues, in 2003 the World Bank policy lending operation (PAL) introduced a benchmark to encourage the CMU to decentralize/delegate operational issues to ministerial level. An attempt to regulate delegation was made, and some regulations were enacted in this area. However, it appears that in general the culture of central control and avoidance of responsibility prevailed, and that, in practice, delegation remains a serious issue. 

Judgments 
The policy-making framework is not coherent. The overlap in policy responsibilities, coupled with excessive regulation and lack of transparency, create a system where sponsors of policy ideas may seek to launch their proposals with the decision-maker whom they believe to be most agreeable to their ideas. For example, a Minister who is not able to get his colleagues’ agreement for his approach, may seek to obtain a presidential decree to implement it, or a presidential law initiated in the VR or stimulate an MP to initiate it. This is not an unusual practice, and we were given many examples of such practices. In some cases, such as the law on the Cabinet of Ministers, there were, at times, three versions being circulated, one initiated by the President, one by the CMU, and one by the VR. Versions of this law had been vetoed eight times. 

The role of the CMU as a collective decision-making body is not well defined or well understood. The CMU meeting deals with a large number of decisions, but does not engage in significant policy and political discussion. Ministers use the power of the President to block proposals with which they disagree. They do this working directly or through the Presidential Secretariat. Equally the President entertains direct relations with individual Ministers and uses them to influence the CMU agenda. This situation may become more difficult under the new plan to set up Councils for policy development under the Secretariat of the President. It is often noted by participants in the system that the President derives his power not only from the Constitution, but also from the tradition and habit of deferring to the highest authority. This tradition is deeply embedded in the system through long practice, and is likely to make reform difficult and slow. 

The number of decrees, orders and executive orders create an immense burden on the decision-making system, and take a lot of the time of Ministries and the SCMU, as all of these have to be drafted, signed, fulfilled, reported and monitored. Moreover, Instructions from the President go to the CMU Minister, then proceed down the line within the SCMU and out to other institutions through a system of successive executive orders, also drafted, signed, and monitored. Even more serious, decrees and executive orders do not need to go through any serious analytical process, and tend to divert attention from serious policy work to quick solutions and case-by-case approach. A culture of fulfilling “commands”, avoiding initiative and responsibility, and focusing on details is widespread, and is nurtured by the system of command and control. Such a culture is inconsistent with modern concepts of policy-making and effective administration; it also undermines predictability of the administrative environment for citizens and economic actors. 

The formal policy system is not fully understood by participants. Ministries have no clear instructions on the situations where concepts are required prior to drafting legislation. There is no clarity on the type of issues that should be addressed to the President, the CMU, or handled directly by the Minister. There are no clear procedures for the use of the presidential veto, and its override. Ministries have limited understanding of the role of the SCMU and the Secretariat of the President, and about exactly what happens to items once they reach one of the Secretariats. 

Recommendations 
Institutions and leaders in Ukraine should work towards a consensus on the distribution of powers and competences amongst the leading bodies. This consensus should then be translated into the Law on the President, the Law on the Cabinet of Ministers, and the Law on Central Bodies of Executive Power. These three laws should be prepared as a package, and special effort must be extended to resolve contradictions between them and ensure that they are mutually consistent and collectively coherent. This is likely to prove extremely difficult, and, absent a consensus, there is a risk that new Laws will simply re-phrase the Constitution, leaving the existing ambiguities unresolved. 

Based on these laws (if supported as above), the Temporary Regulation of the Cabinet of Ministers should also be redrafted. The process should be made simpler and more understandable, and also more transparent. The redrafted regulation should also move further in the direction of clarifying the role of the SCMU in the policy system, which should be primarily coordination, and strengthening the responsibility of the Ministries for determining the content. The decision to move all drafting of primary legislation to the Ministry of Justice also should be re-assessed. A clearer division of responsibility between the SCMU and the Secretariat of the President should be established. This division should be enshrined in a normative act. 

A special effort should be made to reduce the number of Executive Orders and Instructions, with the objective of strengthening the rule of law and increasing predictability both in the work of the Ministries and in the outcome of decisions. More decisions should be made on the basis of laws and policy of general application, and fewer on a case-by-case basis. 

5.3.3 Inter-Ministerial Consultation on Policy Proposals  
Facts 
The arrangements for coordination of policy proposals among ministries and relevant Bodies of Executive Power are established in the Temporary Regulation of the Cabinet of Ministers. According to this regulation, before submission to the Cabinet, the ministry responsible for drafting is expected to send a normative or legal proposal for comments to other ministries whose authority touches upon the policy issues covered by the draft. It is at the discretion of the drafting ministry to decide which institutions need to be consulted on a given policy or legal document. At the same time, if agreement is not reached, the draft may be returned, through the decision of the governmental committee or the CMU, to its developer for agreement with the bodies designated in that decision. 

There are useful exceptions to this discretion. The regulation provides guidance as to instances where such coordination should be conducted with the Ministry of Finance, the Ministry of Economy, the Ministry of Labour, and the State Committee on Entrepreneurship. In all cases, after conducting the coordination with the ‘interested’ ministries, the draft needs to be submitted to the Ministry of Justice for the legal assessment. Policy issues of general importance with a significant impact on the population need to be sent for evaluation to all ministries and all regional administrations. The results of all the coordination efforts have to be fully reported in a note attached to the item submitted to the CMU. 

In the case of draft lawswhere drafting is assigned to the Ministry of Justice (as noted above), the Ministry of Justice has to create a Working Group to include interested Ministries as well as experts. The draft prepared by the Ministry of Justice is then sent to bodies concerned, and they have five days to initial the draft. In such cases, the Ministry under whose competence lies the subject matter of the law is consulted, but does not have control over its content. 

Judgments 
In practice, the coordination provisions are implemented technically, but only superficially, although there are some signs that this is improving over time. Where the choice of Ministries to be consulted is at the discretion of the sponsoring ministry, proposals may escape the attention of a ministry concerned with the issue, and the consultation risks being incomplete.  

The rules governing inter-ministerial consultations are overly formalistic and bureaucratic. They encourage formal submission of comments and alternative wording by those consulted, rather than debate and resolution of substantive issues. 

The rules concerning the preparation of draft primary legislation by the Ministry of Justice are inadequate, as they do not include appropriate inter-ministerial consultations, not even with the main Ministry competent for the subject matter. 

The rules for inter-ministerial consultations do not cover sufficiently all types of policy and legal documents. For example, inter-ministerial consultations are not required for concepts. In this way, a concept can be approved by the CMU, and the draft can then be prepared on the basis of this concept. It would then be very difficult for a Ministry to challenge significant policy issues at the consultation stage. 

In Ukraine the legal drafting process dominates the policy-making process. Although there are provisions for development of concepts in the Temporary Regulation, the policy stage is often bypassed and ministries (or Ministry of Justice) proceed to drafting without considering other policy options. Thus inter-ministerial coordination and consultation is reduced to coordination on legal drafts, which present only one policy option embodied into a legal text. Subsequently, discussions of ministers during the Cabinet meetings tend to focus on legal formulations not on policy options and impacts. 

Recommendations 
The rules governing inter-ministerial consultations should be made more comprehensive, and should cover all policy and legal items coming to the CMU. 

The rules should be less bureaucratic and formalistic, and should encourage early consultations on policy with those concerned, with the purpose of reaching agreement on the content of submission prior to their reaching the CMU and the Cabinet Committees. 

5.3.4 Agenda Planning 
Facts 
The SCMU is responsible for logistical, analytical, legal and informational support of the Cabinet of Ministers. These responsibilities also include the preparation of the government’s agenda. The Temporary Regulation sets adequate rules for the preparation of the weekly agenda. There is little or no planning of the agenda in the longer term. 

In general, the Regulation envisages that the work of the CMU should be conducted according to the Program of Action of the Cabinet of Ministers, the Annual State Program of Economic and Social Development, laws of Ukraine, and President’s acts and policy directions. In addition, the Ministry of Justice prepares (through a “bottom up” approach) an Annual Legislative Plan. However, none of these documents (except to some extent the Legislative Plan) form the basis for longer-term agenda planning. In fact, the rate of fulfillment of the Annual Legislative Plan is not very high, and important issues often remain unresolved, due in part to the difficulty of achieving political consensus. 

The weekly agenda is mostly prepared through a “bottom up” process, based on items ready to proceed from the Government Committees. A normal CMU agenda contains about 50 items. In this technical sense, the preparation of the agenda is orderly and predictable. In reality, the CMU is flooded with an excessive amount of technical, administrative, and organizational issues that have little relevance to government policies, let alone strategic priorities. According to the SCMU, a large portion of items on the CMU agenda are non-policy issues, many of them issues that should be resolved by the Minister without decision of CMU.  

Judgments 
The fact that the agenda is planned only for the current week means that there is no tool for linking the CMU agenda to strategic priorities. Current week planning relies on “bottom up” process, that is, whatever comes from ministries and had gone through the Government committee is scheduled. This deprives the government of the opportunity to press Ministries to prepare items according to broader priorities. 

It appears that Ministers are avoiding responsibility, pushing decisions upward to the CMU. As a result, the CMU agenda includes many unimportant items that shift the focus of the CMU and the Government Committees from important issues. It is possible that the constitutional reform, which may make Ministers “political” rather than “technocratic”, may ease this situation over time.  

However, this is not likely to be enough to correct the long-entrenched habit of command and control. In particular, the heavy reliance of the CMU (documented above) on dispensing Orders to Ministers and Ministries from the President, the Prime Minister, and the Minister of the Cabinet, authorizing or prescribing action on concrete issues, supports the syndrome of dependency on the higher-level authority for decisions that should normally be within the competence of ministers. The process of empowering Ministers and civil servants to take responsibility, and the cultural change that would support greater delegation of conflict resolution to lower levels, are likely to be the aspects of the policy system that are the most important and most the difficult to correct. Yet, these are absolute prerequisites for developing a better policy system in Ukraine. 

Recommendations 
The SCMU should continue its efforts to manage the weekly agenda, and should take steps to introduce longer-term agenda planning, e.g., monthly. Items from the Annual Legislative Plan should be included in the longer-term agenda as a way of putting pressure on Ministries to have their items ready according to this Plan. 

The regulation of the CMU should authorise the SCMU (the Minister of the Cabinet of Ministers) to refuse to put items on the agenda if they do not require decision of the CMU, but fall under the authority of the Minister himself.  

5.3.5 Dispute Resolution Mechanisms 
Facts 
The main mechanism for conflict resolution is the Government Committees. The list and composition of Governmental Committees depends on the division of powers between the Prime Minister and Vice Prime Ministers. The present Government has established 6 Governmental Committees. The Government Committees include, in addition to Ministers, several heads of other central bodies and several deputy ministers.  A senior official of the SCMU relevant unit to provide expert support and one of the leading officials of the legal unit to provide legal support are present during the meetings of the Government Committees. The activities of the Committees are governed by detailed and strict rules. According to the regulation, the Government Committees “consider draft laws of Ukraine, acts of the President of Ukraine,  and CMU enactments as well as any draft CMU executive orders, which were submitted with differences not settled after a chief developer had conducted an established conciliation procedure, and any draft CMU executive orders to which there are the CMU Secretariat’s observations, and submits proposals to CMU concerning their adoption” (Temporary Regulation, Section IV, emphasis added).  

In practice, given the limited capacity and empowerment of the Ministries to resolve policy conflicts at experts’ level, many items come to the Government Committee for policy as well as political discussion. To some degree, the Committees take on the role of Ministries, including, at times, consultation with social groups. It is not possible to determine to what extent this is the result of the desire of the PM and Deputy PM’s to control decisions, or rather the result of the habit of Ministers to avoid responsibility and seek authority from above for their actions. 

Judgments 
The creation of Government Committees was a useful step in the development of the policy management system in Ukraine and in improving the quality of decisions. The tasks of the Committees are useful and well defined, as they focus attention on conflict resolution and give the Committees the authority to act as “filter committees” and take decisions that reduce the burden on the CMU. In this regard, the extension of their membership beyond members of CMU is problematic, as it transfers decision-making power away from the CMU to persons who are not CMU members. It is hoped that as Ministers become political persons as a result of the recent Constitutional amendments, the issue of Committee membership will be re-assessed to bring it into line with CMU policy accountability.  

The role of the Committees has expanded beyond providing a forum for Ministers to discuss issues in depth. To an important extent, Committees are the forum for policy-making and consultation, a role that should be performed by Ministries. 

Recommendations 
The Government Committees should be maintained, but their membership should be re-assessed. Ideally, only members of the CMU should be members of Government Committees so as to safeguard the collective responsibility of the CMU for decisions. 

Ukraine should also consider strengthening the mechanisms for conflict resolution, especially by empowering and encouraging Ministers and officials to resolve more conflicts at a professional level before items reach the Committees. 

These issues should be addressed by the proposed Laws on the CMU and on Bodies of Executive Power, and by regulation. 

5.3.6 Central Coordination Capacity 
Facts 
The SCMU is empowered by the Temporary Regulation to provide extensive logistical and technical coordination of the work of the CMU. It ensures that the documents for the Government Committees and CMU decision-making meet the requirement of the regulation, including formats, inter-ministerial consultations, and completeness of the dossiers of supporting documents. Where draft do not conform to the regulations, the SCMU has sufficient legal authority (via letter signed by the Minister of the CMU or his Deputy) to return drafts to initiating institutions to complete the necessary stages in preparation of drafts for submission. (Temporary Regulation, Article 21).  

Following meetings of the CMU, the SCMU is responsible for issuing the minutes of decisions, ensuring that they are legally sound, getting them signed, and circulating them to the bodies concerned with the governmental decisions recorded in the minutes. The SCMU also monitors the implementation of CMU decisions and sends reminders if needed to the bodies responsible for implementation. SCMU monitoring of implementation of decisions is currently limited to monitoring whether legal and policy drafts have been prepared and submitted for consideration to the CMU when required by decisions. All procedures are supported by adequate IT system. 

Before decision by Committees and the CMU concerning draft enactments and instructions of the CMU, decrees of the President, and laws, legal review is performed in the SCMU by the Legal Department. Similar review is also performed by the Ministry of Justice, and by the Legal Department of the Secretariat of the President (for normative acts initiated by the President). Following passage of laws by the Verkhovna Rada, legal review is conducted by the three bodies in relation to the President’s possible decision on the exercise of his veto. 

Given the present constitutional system, policy coordination is a complex problem in Ukraine, as was already pointed out. With respect to decisions of the CMU, the SCMU conducts a thorough examination of the substance of proposals, and these examinations result in expert opinions on the substance of drafts prepared by the Ministries. Generally, the SCMU is involved in very detailed assessments of drafts, and in some cases makes a considerable contribution towards improving them. However, these contributions substitute for the work that should have been done by the proposers. Although the main responsibility of the SCMU, as defined in the Temporary Regulation, is to ensure proper coordination, in reality SCMU experts often prepare their own drafts, or significantly changed drafts. The SCMU expert opinion and proposed changes are not returned to the Ministry but submitted directly to the Government Committee or the CMU as part of the package along with the original proposal. The Government Committee or CMU can then choose between the SCMU draft or that of the sponsoring Ministry. 

To perform these tasks, the SCMU has about 17 structural Departments with very specific policy remits, more or less paralleling the remits of Ministries. There are over 350 experts in these Departments, who perform expert policy work.  

Significant policy development also takes place in the Secretariat of the President. In fact, it appears that at present the Secretariat is looking for ways to strengthen its role in developing policy by creating consultative Councils in various policy areas, involving Ministries, outside groups, and experts. The stated purpose of these Councils is to prepare National Programmes, which would then become the basis for presidential decrees, orders, and laws.  

Judgments 
Logistical and technical coordination of CMU and Committees’ decision-making process are of good quality. The structure within the SCMU to ensure logistical and technical coordination is sound. Appropriately, coordination of the work of the Government Committees and of the CMU is placed in the same Department (Department for Organisation of CMU meetings), thus ensuring continuity in the treatment of material through the system. Moreover, this Department, along with the Department for Documents Flow, the Department for Liaison with the VR, and the Department for Control come under the same Deputy Minister of CMU, thus further ensuring orderly process. 

From the broader perspective of the policy system, however, technical and logistical coordination of the work of the CMU on its own is not sufficient. Rather, the system requires coordination between the work of the President and the CMU, and in this regard there are few, if any, formal coordination arrangements between the SCMU and the Secretariat of the President. At present, such coordination relies heavily on personal and political relations, and this may prove insufficient in the future especially in light of the Constitutional reform. 

The amount of legal review appears excessive, and there may be overlap and duplication in the activities of the Ministry of Justice and the SCMU in this respect. However, we did not conduct a detailed assessment of this issue, and concrete conclusions would be premature and risky. 

Possibly the most serious weakness of the policy system in Ukraine is that there are multiple centers of policy development, and no policy coordination. In general, the SCMU is built around policy Departments that are providing detailed expertise on documents, thus in fact doing the work of Ministries. There is no doubt that the drafters of the Temporary Regulation intended to correct this situation and build a modern coordination body, following criticism of the SCMU by the World Bank and others in 1999 and 2000. However, for the most part, despite the new regulations since 2000, the practice of centralised policy-making persists.  

Equally serious, much of the activity of the SCMU policy Departments consists of dealing with specific issues related to the administrative tasks of the Ministries as they implement policies and programmes. This is reflected in the huge number of Executive Orders in all policy areas, estimated at over 60,000 per year. Each of these Orders has to be prepared, signed, and then monitored. We believe that these Orders indicate excessive central control and micro-management of the Ministries and the policy implementation process by the SCMU, and often cross the line into actually making policy and allocation decisions by Order. The result is an intransparent system of decisions consisting of multiple and conflicting regulations, and leading to an unpredictable normative environment and weak rule of law.  

Recommendations 
Ukraine should consider establishing a formal coordination procedure between the SCMU and the Secretariat of the President to ensure smooth processing of items for decision while reducing reliance on Orders and Instructions. It is likely that the need for such a procedure will become more acute if the Constitutional amendments take root. 

Ukraine should undertake a review of the procedures for legal review to ensure that there is no overlap and duplication in the review activities on the SCMU, the Ministry of Justice, and the Secretariat of the President. While each of these bodies may have a legitimate role in reviewing legal drafts for consistency and drafting style, the roles should be better defined and better understood by those drafting normative acts in Ministries and other Bodies. 

Ukraine should initiate a long-term process for moving away from management of Ministries and the policy process by orders from the centre. Policy expertise should be moved into the Ministries, leaving the SCMU the task of policy coordination at the strategic level. The number of Executive Orders and Instructions should be drastically reduced. This will take years to implement, as it requires a fundamental cultural and institutional shift, but it is an absolute pre-requisite for a modern policy system. The objective is that policy and laws should be developed and implemented by sectoral Ministries in consultation and regular contact with civil society, and that the centre should provide coordination and support strategic leadership by the CMU. Such a system must respect the autonomy of sectoral Ministers within their spheres, both in terms of policy development and in terms of administrative implementation of programmes and laws. On the other hand, it will focus the activities of the SCMU on its central role as coordinator of the policy system. 

5.3.7 Central Strategic Capacity 
Facts 
The strategic policy framework in Ukraine comprises the following documents:  

• The Annual Presidential Address to the Verkhovna Rada, which defines key long-term and medium-term directions for development of Ukraine; and 

• The Government Action Program, a program approved by the Verkhovna Rada for the term of office of the Cabinet of Ministers. 

• Other documents that can be considered as framework documents for policy development are the Annual Legal Drafting Program (prepared by the Ministry of Justice) and the Program of Economic and Social Development of Ukraine (prepared by the Ministry of Economy).  

In theory, Ministries are expected to develop sector plans and activities that are in line with these documents. In practice, these documents are treated as essentially declarative, and the extent to which policy-development proceeds in line with them is rather ad hoc. There is no central process to turn these documents into a single operational strategic guide, and no process to compel sponsors of policy initiatives to pursue the implementation of these strategies. This approach is reflected in the Temporary Regulation: “The CMU work is planned, on the basis of proposals submitted by central and local executive authorities, through adoption of the CMU Action Program for its term of office, the annual State Program of Economic and Social Development of Ukraine, other state programs, and CMU acts.” (Section II). 

The President is the most important source of the strategic policy initiatives in both domestic and foreign policy. The President is assisted in this function by the President’s Secretariat with about 600 staff, many of them high-level political/policy advisers. The Ministries and the CMU appear to operate within the strategic framework set out by the President (although the Presidential Address is not mentioned in the Temporary Regulation). Ministries work closely with the President’s Secretariat in developing their proposals, although there is no clearly defined legal basis for these relationships. At present, the Secretariat of the President is searching for ways to put more operational drive behind the priorities announced in the Presidential Address. For this purpose, the Presidential Address this year was presented earlier than in the past, specifically in order to facilitate stronger linkages between presidential priorities and the budget. The Secretariat of the President is also organising a system of Councils to be charged with developing National Programmes in line with presidential priorities.   

The mandate of the SCMU to provide strategic management is limited. As in the case of agenda planning and policy coordination, the SCMU is primarily concerned with managing items as they are prepared by sponsoring Ministries, and with providing expertise on specific proposals and responding to issues as they arise on a case by case basis. Conformity with the Government’s Action Programme is only one of the many criteria that may be used for expert review of specific proposals, as reflected in the Temporary Regulation, Section VI (22). It is also used as one of the criteria for including items in the Annual Legislative Plan, but this Plan is primarily prepared through a “Bottom up” process, based on Ministries’ inputs, and is not consistently brought into line with strategic documents.  

Judgments 
Strategic management of the policy process is very weak in Ukraine. There is legal basis for the preparation of a number of strategic documents, but no legal basis for a unified strategic management, and for consistent follow-up and discipline. Strategic leadership is fragmented, as the President, the CMU, the Ministry of Finance, and the Ministry of Economy all play a role in preparing strategic documents.  The references to the Government’s Action Programme and other strategic documents in the Temporary Regulation are rather vague, and allow all of them to exist side-by-side without a requirement to resolve contradictions in policy and priorities. Present efforts by the President’s Secretariat to create more operational linkages between the President’s priorities, the budget, and the policy activities of Ministries may lead to confrontations with the CMU and create more confusion for Ministries. It is too early to judge the success of these efforts, or the extent to which these efforts will bring strategic focus to the policy system.  

Recommendation 
In the context of clarifying the roles of the different players (CMU, President, Executive Bodies), a unified system of strategic policy management should be put in place. The system should lead to a single strategic document that is clear, operational, and linked to the budget and budget planning process. The SCMU should be the focal point for the preparation and follow up of this document. 

5.3.8 Coordination of European Affairs 
The process of European integration in Ukraine started in 2000 with the President’s adoption of the Program on European Integration, following the presidential decree of 1998 that announced the strategic goal of Ukraine’s integration into the EU.  

Ukraine has put in place a system for coordinating European integration activities. There is a CMU Committee chaired by the Minister of Foreign Affairs, a Department of European Integration in the SCMU (established in 2001, currently has 38 staff), and European Integration Units in the Ministries. The Ministry of Justice verifies conformity with the acquis, and this role is reflected in the Temporary Regulation. There is also a Committee for European Integration in the Verkhovna Rada of Ukraine. 

Judgments 
The main building blocks of a system for coordinating European Integration activities are in place. It is too early to judge the effectiveness of this system over time. 

Once the new Government is formed under the new Constitutional rules the President will have a particular role in nominating the Minister of Foreign Affairs. Since the EU agenda is both “foreign” and “domestic”, the President has a potential channel to interfere in a wide range of policy issues. 

Recommendation 
Ukraine should continue to develop and strengthen its system for coordination of European Integration along the lines already established. The Units in the Ministries, in particular, will require strengthening and training. 

5.3.9 The Involvement of the Cabinet of Ministers in Budget Decisions 
We have not been able to get a full picture of this issue. More details are in the financial management assessment.  

From the point of view of policy coordination, the main points appear to be: 

The CMU plays a role in budget decisions. The Minister of Finance (not CMU) determines the budget ceiling. In the absence of a strategic planning process, the main budget decisions are made by the Minister of Finance. 

Discrepancies and disagreements are handled primarily in bi-lateral meetings of Ministers with the Minister of Finance. The PM may also intervene. 

In year, budgetary consideration of presidential and CMU decisions are not sufficiently assessed. 

5.3.10 Impact Assessment 
Facts 
The Temporary Regulation on the Cabinet of Ministers and the CMU Resolution “On approval of methods of analysis of impact of a regulatory act and monitoring of its performance” establish requirements to conduct financial, social, regulatory and economic assessment. The Temporary Regulation also establishes requirements for public consultations in cases of drafts that have significant public impact.  

In practice, the conduct of impact assessments and consultations with civil society is uneven. There are cases where extensive analysis is conducted, e.g., in the case of National Programmes. Ministries appear to understand the need for, and benefit of analysis and consultations, but their ability to conduct them is limited due to skill shortage and time pressures. 

The Secretariat of the President is now in the process of establishing Councils for the development of National Programmes in priority areas derived from the Presidential Address. The Councils will include outside experts and representative of civil society organisations, along with Ministries and Presidential Advisers. One of the stated objectives for the establishment of these Councils is to open up the policy process to outside interests and inputs. 

Judgments 
Policy development capacity in the Ministries is not very advanced, but there seems to be an understanding of the need for better performance in this regard. The fact that the Ukraine recognises the need for concepts prior to the development of legislation provides a good basis for building better policy capacity. On the other hand, the administrative culture based on Orders and control, the arbitrary nature of much of the policy process, and the misunderstanding of the role of civil servants in policy development suggest that such capacity will take a long time to build and entrench. 

Given the present stage of development of the policy system in Ukraine, there does not appear to be significant opportunity to push this issue forward at this time. 

5.4 Public Expenditure Management Systems 
5.4.1 Legal Structure of the Budget 
The legal framework that governs the Ukrainian budget system consists mainly of the Constitution and the Budget Code, which was enacted in July 2001 and amended subsequently several times. The Budget Code has replaced a June 1995 law "on the budgetary system of Ukraine", which did not clearly define responsibilities and authorities for budget management. Secondary legislation complements the Budget Code. 

Article 5 of the Budget Code defines the scope of the Ukrainian budget system, which consists of the state budget and local budgets. According to the definition of the Budget Code, local budgets include: (i) budgets of the Autonomous Republic of Crimea, regions (oblasts) and the cities of Kiev and Sebastopol; (ii) budgets of districts (rayons), municipal districts and cities of "oblast importance"; and (iii) local self governments' budgets (towns, villages, settlements and associations). Article 6 stipulates that these budgets should be consolidated into the “Consolidated Budget of Ukraine“for analytical purposes.  

Oblasts and rayons can be classified as either sub-national government entities or decentralized units of the central government. On the one hand, the budgets of oblasts and rayons are independent from the state budget and are submitted to elected territorial councils for approval. On the other hand, according to article 119 of the Constitution, "local state administrations on their respective territories ensure the preparation and implementation of respective oblast and district budgets".    

Article 7 of the Budget Code enumerates the principles of the budget system. These include classical principles such as universality (“principle of complete inclusion”), speciality (“principle of appropriate and targeted use of budget funds”) and principles -- principles aimed at ensuring aggregate fiscal discipline such as the principles of balanced budgets and rationality, principles of effectiveness equity and impartiality, principles of accountability and transparency; and principles aimed at clarifying the relationships between the different levels of government, such as the principle of independence of the State and local budgets and the principle of subsidiarity. Article 3 of the Budget Code stipulates that the budget period is one year.  

Article 13, paragraph 8 of the Code forbids the creation of extra-budgetary funds by central and local government bodies, but separates the special fund from the general fund in the budget. As discussed below, a review of the special fund should be undertaken.  

The Budget Code includes provisions for prudent macroeconomic and fiscal management. Articles 15 to 18 state debt management principles and properly empower the Minister of Finance in this area (see section 4 below). The Budget Code includes some fiscal rules. It prescribes that outstanding state debt should not exceed 60% of GDP. It also states that borrowed funds should not be used for financing recurrent expenditures, although it leaves room for circumvention. Article 72 prescribes that the budgets of oblasts, rayons, municipal districts, villages and settlements cannot be passed with a deficit, while the budget deficit of the Autonomous Republic of Crimea and cities/towns should not exceed the capital budget deficit.  

To reinforce control over spending and to eliminate former practices of adopting laws that create an imbalance in budget execution, article 27 of the Budget Code stipulates that laws affecting budget revenues or expenditures must be published officially before August 15 of the year preceding the planned year in order to be taken into account in the budget under preparation. Article 54 prescribes procedures for sequestering general fund state budget appropriations in case of revenue shortfall.  

The Budget Code regulates all stages of the budget process: budget formulation; consideration and passing of the Law on the State Budget of Ukraine and decisions on local budgets; State and local budgets execution and reporting; and financial control and audit. It defines the roles of each actor in budget management. It empowers appropriately the MoF for the supervision of budget preparation and execution and gives to the State Treasury a key role in the budget execution and accounting processes (see sections 7 and 8 below). It defines the respective roles of the executive and legislature in budgeting (see section 2 below).  

Article 26 makes the heads of all budget entities responsible for organising their internal financial control system, while articles 110 to 114 define the powers of control and audit bodies. These provisions which lack clarity are discussed in the Public Internal Financial Control (PIFC) assessment. 

Article 10 of the Budget Code considers that budgets can be formulated on the basis of a programme budgeting approach. Article 38-g stipulates that three-year forecasts of major revenue and expenditure items of the consolidated budget of Ukraine should be included in the budget documents. However, article 33, which defines the content of the budget policy guidelines to be prepared in May of each year, does not require the preparation of multi-year fiscal targets. Reinforcing a multi-year approach to frame budget preparation could require an amendment of the Budget Code69. 

The Budget Code includes provisions to ensure transparency and accountability. Articles 56 to 62 deal with accounting and reporting requirements. Articles 33 and 38 prescribe that estimates of minimum salary should be included in the budget policy guidelines prepared in May and in the draft budget law. It prescribes the inclusion of tax expenditure estimates in the budget documents. However, it does not include provisions on quasi-fiscal expenditures made by state-owned enterprises. The budget code includes provisions on "budget offences" (articles 116 to 125), but it could state more clearly who is accountable within line ministries.  

The Budget Code increases transparency and predictability in intergovernmental relationships. It defines the expenditure responsibilities of the various levels of government, and explicitly sets out the revenues to be allocated to lower-level governments (articles 64 to 70). Articles 96-99 define the different types of intergovernmental transfers and the formulas used for calculating equalization transfers. It mandates the inclusion of estimates and formulas of intergovernmental transfers in the budget policy guidelines prepared in May (article 33) and prescribes the presentation of additional information with the draft state budget (article 38).  

Conclusion: 
The Budget Code provides an adequate legal framework for budget management. However, some complements to the Code would be desirable, notably to facilitate the development of a multi-year approach to budgeting, or to clarify the internal financial control related issues and accountability requirements.   
5.4.2 Parliament/Executive Relationship 
The relationship between the executive and the Verkhovna Rada (Parliament of Ukraine) in budgetary matters is governed by the Constitution and the Budget Code.  

Article 96 of the Constitution stipulates that the Cabinet of Ministers must submit to parliament the draft state budget law for the following year no later than 15 September of each year. The Budget Code details the regulation procedure, which comprises the following steps: 

• The draft budget must be presented to parliament by 15 September. If it does not comply with the Constitution and the Budget Code, parliament can reject it and request the submission of a second draft. Members of parliament submit proposals on the draft budget to the Parliamentary Budget Committee, which reviews them and prepares "conclusions and proposals on the state budget law".  

• In the first reading, the Budget Committee’s report and the draft state budget law are submitted to a vote. The first reading should be completed by 20 October. (October 25th, if the draft budget was accepted for consideration after its second submission by the Cabinet of Ministers of Ukraine). 

• The executive prepares for a second reading of a revised draft state budget law. This revised draft may differ substantially from the initial draft.  

• In the second reading, the aggregate fiscal objectives (deficit, total revenues, total expenditures, and amount of inter-governmental transfers) are submitted to parliament for approval. This approval is followed by a vote on the draft state budget law article by article.  

• Articles which have not been adopted during the second reading are to be adopted in the third reading, by 1 December. 

69 Forecasting works are currently regulated by the CMU's regulation No 621 of 26 April 2003 “On preparation of forecast and programme documents of economic and social development and preparation of a draft state budget”. 
If, exceptionally, the state budget law is not adopted by parliament before the start of the fiscal year, the executive is authorised to spend monthly up to 1/12 of the amount of the appropriations of the previous year, and only for the same purpose than these appropriations, except for capital expenditures, which are prohibited prior to adoption of the budget law (article 46 of the Budget Code). Since 1998, the state budget law has been passed before the start of the fiscal year, except in 2001. 

The Budget Code includes provisions to control expenditure proposals from members of parliament. The Parliamentary Budget Committee evaluates draft laws with a fiscal impact before their consideration by Parliament (article 27 of the Budget Code). According to article 40 of the Budget Code, proposals to increase expenditures (or to decrease revenue) submitted by members of parliament to the Parliamentary Budget Committee for the first reading must be accompanied by offsetting measures. This provision is enforced, sometimes in a purely formal way, as parliament proposes unrealistic increases in revenue to offset its new expenditure initiatives.   

Parliament is also involved at various other stages of the budget process. By 1 June a report on budget policy guidelines is submitted by the Minister of Finance to parliament (see sections 5 and 6 below). Budget execution reports are regularly submitted to Parliament (see section 8 below), and parliament performs some controls on transfers between budgeted programmes (see section 7 below). 

Article 38 of the Budget Code stipulates the content of the budget documents. The materials supporting the draft State budget include, among other elements70:  

• explanations of the main provisions of the draft budget law, including analysis of budget data for the previous, current and next budget periods, by expenditure classification;  

• a statement of consistency with the budget policy guidelines approved by the Rada in June; 

• forecast of indicators of the consolidated general government budget; 

• the list of tax exemptions and estimated tax expenditures;  

• forecasts of macro-economic indicators and consolidated budget financial operations; 

• forecasts of the consolidated budget of Ukraine, by functional classification; 

• information on State debt situation; 

• a report on execution of the State budget for the current budget period; 

• main spending units explanations on their draft budget. 

70 The complete list of required documents and explanatory note is provided in the article 38 of the budget code.  
Parliament is very much involved in the budget process, but – at least until recently – this involvement has contributed to creating a complicated process of reaching consensus between the various major actors. Debates on the draft budget law in autumn and specific projects and programmes are favoured at the expense of strategic budget policy debates. Of course, the nature of the relationships between the various branches of government depends on political factors, but improvements in current procedures are also desirable. In particular, it is recommended that the Rada reviews strategic issues in June when the budget policy guidelines are submitted to parliament. 

Conclusion:  
The legal framework defines the relationship between the executive and parliament in budgetary matters. The Budget documentation provided to parliamentarians covers all key issues (see section 3). However, additional improvements would be desirable to discipline budgeting processes. For example, the content of the budget policy guidelines of May/June should include more firm commitments, and changes in budget by the executive branch during the budgetary session should be avoided.   
5.4.3 Scope of the Annual Budget 
The annual state budget covers revenue and expenditure transactions of all central government entities except: (i) four extra-budgetary funds (EBF); and (ii) local state administration bodies, which are covered by local budgets together with local self-government bodies.   

Extra-budgetary funds include the pension fund, the social insurance fund, the fund for protection of the disabled, and the unemployment fund. In 2004, expenditures from these four funds accounted for 11% of GDP and 29% of total consolidated budgetary expenditure71, with the pension fund alone accounting for 9.6% of GDP and 24.7% of total consolidated budgetary expenditure.  

In recent years, other extra-budgetary funds and funds used by spending agencies to manage their own revenues have been either eliminated or consolidated into the "special fund" of the budget. Expenditures from the "special fund" are classified and presented in the budget in the same way as other expenditures. At the central government level, the special fund accounts for 4.8% of GDP and 24% of total central government revenue72. Within the special fund, two kinds of fund can be distinguished: (i) funds financed from earmarked tax revenues (about 40% of total special fund revenue); and (ii) funds set up for using revenues from fees and user charges (about 60% of total special fund revenue). In general budget execution procedures are more flexible for the special fund than for the general fund, payments from these funds are however channelled through the State Treasury and as such are subject to similar controls.  

Special arrangements for managing user charges can encourage spending units to develop cost recovery, but tax earmarking is generally questionable because it can distort resource allocation in unintended ways. A review of the special fund would be desirable. Only funds aimed at increasing efficiency in public delivery and/or encouraging cost recovery should be maintained within in special fund, and the other funds should be consolidated into the general fund. 

Except for social funds, the most significant off-budget expenditures are the quasi-fiscal activities undertaken by public enterprises. These quasi-fiscal activities are diminishing, but remain significant, notably in the energy sector, where they would account for about 6% of GDP73.    

71 Source: "Ukraine: Statistical Appendix", IMF Country Report no. 05/417, November 2005. 
72 Source: "Ukraine: Report on the Observance of Standards and Codes—Data Module", IMF Country Report no. 03/256, August 2003. 
As noted significant efforts have been made in recent years to improve the budget documents presented to parliament. Further improvements could include the development of budget policy analysis.  

Conclusion:  
In recent years, significant efforts have been made to ensure the comprehensiveness of the budget and improve budget documents. However, issues related to quasi-fiscal activities need to be reviewed. A comprehensive review of the existing special fund is required. Special arrangements that do not contribute effectively to increased efficiency in programme management should be eliminated.  

5.4.4 Monitoring the Deficit and Government Debt 
According to the IMF, the deficit as defined in the annual budget law is, with minor adjustments, consistent with the IMF manual on government finance statistics (GFSM) concepts74. Information on general government balances are provided in the budget document. These balances for the period 1990-2004 are published on the State Statistics Committee website. Fiscal statistics follow the methodology of GFSM 1986, but the government is in the process of moving towards the GFSM 2001 methodology. The revised classification of the functions of government (COFOG) has already been adopted, and privatisation receipts are treated as financing, in accordance with the GFSM 2001 concepts.  

National accounts are compiled according to the 1993 SNA framework. According to the IMF, the scope of national accounts and classification systems is broadly consistent with internationally accepted standards, guidelines or good practices75. 

For the central government, the authority to borrow is delegated to the Minister of Finance. Central government debt figures are published in the budget documents. Debt ceilings are included in the annual budget law, as well as authority for granting guarantees (articles 17 and 18 of the Budget Code).  The State Debt Management Department of the MoF publishes monthly data on central government debt and guaranteed debt. External debt and guaranteed debt are classified by categories of creditor, and domestic debt information distinguishes between government securities and outstanding loans with the National Bank of Ukraine (NBU).  

However, debt and cash management should be better co-ordinated and domestic financial market developed. To this end, co-ordination between the State Treasury, the State Debt Management Department and the National Bank of Ukraine should be strengthened. Specialised training in these areas is needed. Sensitivity analysis and comprehensive assessment of fiscal risks should be developed and presented in the budget documents, including, for example, the fiscal risks related to non-guaranteed borrowing from public enterprises.  
Oblasts and rayons are not allowed to borrow (article 16 of the Budget Code), except for in-year cash management purposes (article 73 of the Budget Code) and for medium-term interest-free loans that compensate revenue under-recovery, when the amount of revenue recovered is inferior to the amount taken into account to calculate inter-government transfers76. Other subnational government entities are required to submit information on their outstanding debt to obtain authorisation from the MoF to borrow on maturities exceeding one year77. 

73 According to the World Bank, "quasi-fiscal activities in the energy sector has declined from about 8 percent of GDP in 2001 to a still-high 6 percent in 2005, with the improvement primarily reflecting improved payment discipline over that period". Available at: http://web.worldbank.org/WBSITE/EXTERNAL/COUNTRIES/ECAEXT/UKRAINEINUKRAINIANEXTN/0,contentMDK:20790539~menuPK:455795~pagePK:141137~piPK:141127~theSitePK:455681,00.html 
74Source: "Ukraine: Report on the Observance of Standards and Codes—Fiscal Transparency Module", IMF Country Report no. 04/98, April 2004. 
75 Source: "Ukraine: Report on the Observance of Standards and Codes—Data Module", IMF Country Report no. 03/256, August 

2003. However, as noted by this ROSC report, the SNA has not yet been fully implemented because of non-availability of 

accurate data for some elements.  
Conclusion: 
The legal framework for debt management is sound and the basic requirements have been met. Sensitivity analysis and comprehensive assessments of fiscal risks should be undertaken and developed. Co-ordination between debt and cash management should be strengthened.  
5.4.5 Medium-Term Budget Frameworks 
Regarding to aggregate fiscal discipline, Ukraine achieved significant results over the period 1998-2003. The general government fiscal deficit on a commitment basis declined from 3.1 per cent of GDP in 1998 to 0.1 of GDP in 2003. In 2005, however the fiscal deficit would reach 2.8 per cent of GDP78. To avoid further drawbacks it will be necessary to strengthen measures aimed at budgeting under hard constraints and ensuring that macro-economic constraints are duly enforced.  

Macroeconomic forecasts are prepared annually by the Ministry of Economy (MoE) which is responsible for coordinating the forecasting process. The forecasts contain basic macro-economic forecasts for the next year and the three subsequent years. In May, the MoE prepares a document on economic and social policy directions, which is submitted to parliament.  

Every year since 2002, the MoE holds quarterly macro-economic forecasting seminars with the participation of governmental institutions, nongovernmental research institutions and international financial institutions. Based on the material provided by participants of the seminar, a "Consensus Forecast" document is prepared and published. These forecasts cover the current year and the succeeding year.  

The budget documents include forecasts of the main fiscal aggregates for the planned fiscal year and for the three succeeding years. The MoF intends to include in the 2007 budget documents forecasts of expenditures by broad functions. However, for the moment these medium-term forecasts do not play any role in the budget process.  

Within the MoF, two departments are involved in macro-fiscal forecasting: the State Budget Department, which prepares fiscal targets for the year of the budget under preparation (year t+1), and the Department for Strategic Planning and Fiscal Stability, which prepares forecasts for the following years (years t+2 to t+4). This distribution of work is questionable.  

The MoF is considering the preparation of a medium-term expenditure framework (MTEF). A progressive approach may be adopted before implementing a full-fledged MTEF. First, a "strategic" approach should be developed at the initial phase of the budget preparation cycle, in order to frame properly the preparation of spending units’ draft budgets. A three or four-year medium-term fiscal framework (MTFF), providing medium-term aggregate fiscal objectives, should be included in the budget policy guidelines presented to parliament in May. This MTFF should be complemented, eventually in a second implementation step, by an aggregate medium-term expenditure framework (MTEF), providing expenditure targets by ministry or sector. 

76 Article 62 of the Law of Ukraine on the State Budget of Ukraine for 2006. 
77Cabinet of Ministers resolution on approval of the order of local borrowings no. 207, February 2003 
78 Sources: 1998 and 2003, IMF country report No 03/174, June 2003; 2005, projections of the IMF country report No 05/415, November 2005.  
Conclusion:  
The budget still has to be placed within a multi-year perspective. A MTEF should be implemented progressively. The first step should consist of including a medium-term fiscal framework in the draft budget policy guidelines submitted to parliament in May. 

5.4.6 Budget Process 
The budget preparation process is organised as follows: 

• March-April: Preliminary macroeconomic forecasts are prepared by the MoE, in co-ordination with the NBU and the MoF, the Ministry of Labor and Social Policy (MLSP), other central executive authorities and the NBU. 

• May: The preliminary forecasts are reviewed by the Cabinet of Ministers (CMU), together with draft budget policy guidelines prepared by the MoF. These documents are sent to parliament. The draft budget policy guidelines include a deficit (or surplus) forecast, for the State budget, the ratio revenue to GDP for the consolidated budget, the limit of State debt, the shares of intergovernmental grants and capital expenditures in State budget expenditures, and identification of priority expenditure areas. 

• June: Parliament adopts the budget policy guidelines. The MoF notifies line ministries of expenditure ceilings. These ceilings are not discussed within the CMU.  

• June-July: Budget requests are prepared by line ministries and other first-level spending units. The requests often exceed the expenditure ceilings indicated by the MoF.   

• August 15: According to article 27 of the Budget Code, laws affecting budget revenues or expenditures of the budget of the following year must be enacted before 15 August.    

• September: The draft budget is reviewed by the CMU. It is presented to parliament by 15 September. 

As noted above, the draft budget requests of spending units may exceed the amount of the ceilings indicated by the MoF. A long bargaining process often follows, which may continue after the first draft budget is sent to Parliament.  

Expenditures are presented in the budget by first-level spending unit as well as programme, broad economic category and funding (general budget fund or special fund). There are about 1000 programmes in the budget. For each programme, the spending units prepare a programme profile form (called the "programme passport").  

The programme passports include among other elements: the programme objectives; the list of activities; grounds for implementing the programme; and performance indicators (inputs, outputs, efficiency and quality indicators). The preparation of these programme passports is compulsory; they are prepared by all first-level spending units. According to the State budget law, spending units can spend on a budget programme only if the programme passport has been prepared. The programme passports have to be completed within one month after the State budget law has been published. 

It is too early to assess whether this approach has driven changes in budget management. To ensure its effectiveness, a set of accompanying measures should be implemented, including training in line agencies and the development of internal performance monitoring systems. Of course, long-lasting efforts will be necessary. To make the performance monitoring system more effective, the number of programmes and indicators could be reduced, by consolidating small-sized programmes. 

The preparation of the capital budget, which was supervised in the 1990s by the MoE, is now placed under the responsibility of the MoF. The MoE is, however, still involved in the preparation of the targeted capital grants allocated to municipalities and other entities of the lowest level of government. These grants account for only about 1% of the state budget. The main problem posed by the current procedures for managing these grants is not related to the role of the MoE, but to the delays in allocating them to local government entities. Sometimes these delays do not leave local governments enough time to spend the allocated funds before the close of the fiscal year.  

There are more than 300 medium and long-term state-targeted programmes, which are regulated by normative legal acts. The MoE is responsible for monitoring their implementation and reviewing their financing with the MoF. These programmes are generally over-ambitious and cannot be financed. It is sometimes difficult to determine which programme of the budget corresponds to a state-targeted programme. Preparing long-term strategies and indicative programmes can be useful, but the financial programming of strategies should be placed within a medium-term budget framework based on realistic revenue forecasts. Currently, the role of state-targeted programmes is diminishing, but this mechanism of expenditure programming should be formally abandoned.      

Sectoral departments of the MoF responsible for supervising spending units' budgets are still separated from the state budget department responsible for overall state budget supervision, their joint work being coordinated by the Minister. The sectoral departments report to different deputy ministers. Such fragmented arrangements should be revised in the context of the planned MoF reorganisation.      

Conclusion:  
The budget preparation calendar is clearly defined and the budget is passed on time. Reinforcement of the budget-policy link to avoid excessive bargaining during budget preparation is necessary. The CMU should approve sectoral ceilings in the second quarter of the year to frame budget preparation by spending-unit. The contents of the budget policy guidelines should be improved as recommended in section 5 above.  

The current development of a programme budgeting approach will require the setting up of a capacity-building programme for line ministries. 

5.4.7 Budget Execution 
To supervise budget execution, a State Treasury (STU) has been established. The STU, which had been an independent agency, was incorporated into the MoF in December 2005. There are 27 STU regional directorates and 636 STU district branches. The State Treasury is responsible for managing payment transactions, accounting, and financial control of commitments. 

A Treasury Single Account (TSA) was established in the 2002. Its coverage has been progressively extended to all spending units of both the central government and local governments. According to the STU, all payment transactions, including transactions of special budget funds, are channelled through the TSA. Spending units are not allowed to keep bank accounts. The only exceptions concern extra-budgetary funds and bank accounts of spending units in foreign currencies, which are notably used for letters of credit, because the STU is not allowed to make transactions in foreign currencies, and for certain types of expenditure defined in regulatory legal acts. 

Budget execution is framed by a budget implementation plan (rozpys), prepared by the State Budget Department, and one-week warrants79 prepared by the State Treasury. Within one month of the regulation of the budget, the MoF prepares a monthly budget implementation plan which defines weekly limits for cash payments from the TSA. These documents are approved by the Minister of Finance. Within one month of the regulation of the budget, the MoF prepares a monthly budget implementation plan, which apportions the appropriations to the 105 first-level spending units. In this budget implementation plan, outlays are broken down by programme and 23 economic categories.  

79  "Proposals for opening the state budget general fund". 
After the approval of the budget implementation plan, the first-level spending units prepare an apportionment plan, consistent with the budget implementation plan, which allots the outlays, broken down by programme, economic category and territory to their subordinate second-level spending units, which in turn prepare an apportionment plan for lower level spending units. These plans are forwarded to the STU, which verifies that the budget implementation plans of second and third-level spending units are in conformity with the rozpys. There are about 34000 institutions and organizations receiving funds from the state budget, of which 6000 are dealing directly with the Treasury branch offices. 

Spending units are authorised to order payments through warrants and sub-warrants issued every week. These warrants detail payment authorisation on a daily basis. Generally, payments are prioritised according to their economic nature, priority being given to wages and salaries, social contributions, and debt-servicing payments.  

The current procedures are successful in keeping cash under control and State Treasury cash balances are centralised on an almost daily basis. However, these procedures lead to inefficiencies in budget execution. Thus the current procedure of authorising payments for each ten-day period is cumbersome and time-consuming. The MoF intends to replace it with a monthly authorisation system as from July 2006. This measure should be effectively implemented. In addition, the current cash planning procedure does not take sufficiently into account the distribution of cash needs over the year. Therefore, while the STU accumulates cash balances, some spending units face difficulties in budget implementation because of cash rationing. 

Commitments and liabilities are in principle registered into the State Treasury system. The STU controls payments and commitments against appropriations. It verifies whether transactions are properly documented. Payment can be made before goods are delivered or services rendered, but in such cases the transactions must be regularised within one month. This advance payment procedure for operating expenditures should be abolished, except for some special cases (such as travel expenses). Commitment registration has been implemented recently and is not yet fully comprehensive. 

Appropriations are annual and authorisations to spend lapse at the end of the year. A request to the transfer of appropriations from one programme to another must be submitted to the MoF and subsequently to the parliamentary budget committee for authorisation. As transfers between programmes may alter the budget policy voted by parliament, such control is in principle desirable. However, in view of the large number of programmes, this procedure is cumbersome. There are hundreds of transfers between programmes. As noted earlier, the number of programmes should be reduced, by consolidating "small" programmes with similar objectives or in the same sub-sector into a single programme. Transfers between line items within programmes are allowed, but must be authorised by the MoF.  

The State Treasury currently uses an "interim" information system called "KAZNA". The implementation of a full-fledged integrated system is planned and would be supported by the World Bank’s Public Financial Management Project, which is under preparation. 

Cash management focuses on the management of the payment system within the government. There is no active liquidity management. As of the end of 2005, the balance in the State Treasury current account with the NBU peaked at 17 billion hryvnia (UAH), which represents 15% of the total state budget. A more active domestic debt and investment policy should be developed.    

The reform measures implemented in Ukraine have already brought in substantial benefits. Measures such as the implementation of the TSA, the elimination of the EBFs, and the elimination of barter agreements concluded with tax-payers have contributed to improved compliance and fiscal discipline at programme management level. However, as discussed in the PIFC assessment further actions are needed in this area. 

For the moment, reforms have focused on the State Treasury’s controls and ex post inspections and audit. As a second step, it will be necessary to develop actions to improve management within spending units. 

Conclusion: 
Budget execution on a cash basis is controlled. However, improvements are needed to (i) ensure a smooth implementation of the budget; (ii) complete the implementation of commitment registration; (iii) ensure that payments are made only once the goods are delivered or the services rendered, (iv) minimise the costs of cash management or maximise revenues from liquid assets; and (v) implement measures discussed in the PIFC assessment. 

5.4.8  Accounting and Reporting 
The budget classification system is regulated by the Ministry of Finance (MoF). As noted in section 4 above, fiscal statistics follow the methodology of GFSM 1986.  

The accounting system includes two areas:: 

• The Treasury accounts for non-debt budget transactions on a cash basis, and debt transactions on an accrual basis In addition, the STU registers legal commitments and liabilities in "off-balance" accounts.   

• The budget organisations account for their transactions on an accrual basis, but it is not in conformity with the IPSAS. 

• The State Treasury reporting system includes:  

• Daily and ten-day reporting on revenues and expenditures for management purposes of the STU and the MoF; 

• Monthly reports on budget execution, which are forwarded to the MoF, the Accounting Chamber and the Parliamentary Budget Committee; unpaid liabilities are also reported; 

• Quarterly reports, which are compared with the quarterly reports of budget organisations; 

• Annual reports. 

• Line ministries and other spending units prepare quarterly and annual reports.  

Quarterly financial statements of spending units are transmitted to STU branches for verification and subsequently forwarded to the oblast or to the first-level spending unit for consolidation. STU branches compare their financial statements with the spending units' financial statements. Cash-based financial statements are generally consistent. Concerning liabilities, there are some discrepancies which concerned, in the first quarter of 2005, nine first-level spending units of a total of 105, and only five in the third quarter of 2005.  

The reports on budget execution include a comparison of budget outcomes with the approved budget allocations for revenue and expenditure programmes. 

The final accounts must be submitted to parliament by 1 May of the year following the reported budget year. According to the Budget Code, the Accounting Chamber is to draw conclusions on the execution of the budget within two weeks of the formal submission of the annual report to parliament. For the moment the review of this report by parliament has a weak impact on budget policy. 

It is expected that under the "Effective Budget Management" project, funded by EU/TACIS, activities will be carried out to bring accounting in line with international standards and to review the competency framework for cash, liquidity and debt management.  

The fact that spending units have their own accounting offices provides a basis for improving management at spending-unit level. There is a need to identify the actions to be taken to reinforce the capacities of these offices.  

Conclusion: 
Basic reports are produced in a timely manner. Actions undertaken under the EU/TACIS project should lead to the alignment of accounting methods with international standards. As a second step, actions in the direction of line ministries should be considered (notably in the context of the future deployment of an integrated system of financial management – see section 7 above).  

5.4.9 Upgrading the Public Expenditure Management System 
The government intends to pursue budget reforms. Staff in charge of budget planning and execution in the MoF seem to be sufficient in terms of quantity and quality. However, steering the reform process and managing the change will require strengthened organizational arrangements and adequate training and technical assistance.  

For these purposes, a budget reform directorate has been created within the MoF and a budget reform working group has been set up. It will be important to involve other ministries in the design and supervision of reforms. 

Ongoing technical assistance to budget management and projects under preparation include the following assistance: 

• TACIS assistance to the State Treasury from 2004 to 2006 (3 million euros); 

• The Municipal Budget Reform project, supported by the USAID, from 2005 to 2008, which has an "add-on work" component to provide training and technical expertise to the MoF in implementing a national "Performance Programme Budgeting" (cost of the component: US$ 4 million); 

• PHRD grants, notably to support the preparation of the World Bank’s "Public Finance Modernisation Project"; 

• The World Bank’s "Public Finance Modernisation Project", which is under preparation (preliminary total cost estimate: US$ 65 million, of which the World Bank is financing US$ 50 million). The main objective of this project is the development of an integrated public financial management system, but it would also include a "strengthening institutional capacity and operational effectiveness" component to assist the MoF in capacity-building (for a possible cost of US$ 3 million).  

The above assistance should fulfil the needs for strengthening public expenditure management at the MoF level.  

Further assistance should focus on strengthening capacities at line ministry level. In particular, developing a programmatic and performance oriented approach in budgeting will require adequate capacities in line ministries for expenditure programming, defining and monitoring performance indicators; and modernizing the accounting system will require training the budget organizations’ accountants. 

5.5 Public Internal Financial Control 
5.5.1 Introduction  
Public Internal Financial Control (PIFC) in the Ukrainian public administration is currently subject to plans for substantial changes. According to these plans, the traditional ex post control by a centralised inspection service would be replaced by a system based on the principles of the European Union for Public Internal Financial Control, i.e. the introduction of managerial accountability for financial management and control, the introduction of decentralised internal audit, and the establishment of a central co-ordination and harmonisation function. 

The Ministry of Finance (MoF) has overall responsibility for PIFC in the area of internal financial control. The two key players within the MoF are the State Treasury of Ukraine (STU) and the State Control and Revision Office (KRU). The former is important for controlling budget execution and the latter is in charge of ex post controls and a kind of financial audit. 

In April 2005 the STU was incorporated into the MoF; previously it had been an independent body80. The MoF now has full authority to influence treasury policy and strategic decision-making. 

The State Treasury is a centralised body with deconcentrated offices in provinces and districts. It has 404 staff` at the central level and 16,485 staff at the deconcentrated level81.  

The KRU was established in 1993 and has a quasi-independent status in carrying out its tasks; since 2000 it is a central body of executive power, whose activity is directed and coordinated by the Cabinet of Ministers of Ukraine via the Minister of Finance. The KRU comprises the main control and revision directorate of Ukraine; the control and revision directorates of the Republic of Crimea, the regions and the cities of Kiev and Sebastopol; and the control and revision units in districts, cities and city districts. It has a main office in Kiev with 310 staff and 8,370 staff around the country (at oblast, district, city, city district and inter-district levels)82.  

The system of PIFC currently operating in Ukraine only partially considers the above-mentioned core principles of public internal financial control systems. In August 2004 an inter-ministerial working group developed a white paper (policy paper in EU terms) resulting from an IBRD project to improve the internal control system within the Ukrainian Government. This paper is based on the CFAA Action Plan of the World Bank and on discussions with the European Commission Services (DG-Budget) regarding the PIFC system introduced in the new member states in April 2004. The white paper of August 2004 was redrafted by the KRU, and by Executive Order nr. 158-r of 24 May 2005 the Cabinet of Ministers of Ukraine (CMU) approved the concept for the development of PIFC. This executive order sets major tasks for the reformation of PIFC in Ukraine by eliminating systemic drawbacks in the functioning of the PIFC system and shifting to a model based on EU/ PIFC principles. 

By Executive Order no. 456-r of 16 November 2005, the CMU approved an action plan for the implementation of the concept for developing PIFC in the period 2005-2009. 

80 The State Treasury had been a central executive body (state committee), with some degree of independence in policy, its own budget, and the ability to establish its own pay and grade structure. Other independent bodies are the Ministry of Finance (functions of budgetary development...), Tax Authorities, Direction of Customs, Ministry of Economy, and the "KRU" (inspection and supervising authority). This change of status is partly explained by the will to reposition the functions of orientation and co-ordination of the activities of the tax authorities and the State Treasury within the Ministry of Finance. 
81 Source: TACIS mission reports. The State Treasury network consists of a network of approximately 16,900 agents at three levels: general direction (with 410 agents), 27 treasuries at provincial (or oblast) level, and 636 treasury units at district (or rayon) level.  
82 Source: report on activity results of the KRU in 2005. 
5.5.2 The baseline  
5.5.2.1 Is a coherent and comprehensive statutory base, defining systems, principles and functioning of financial control, in place? 

In Ukraine there is no framework law on PIFC defining a basic structure, subjects and objectives of control, just as there is also no general legislative definition of the essence and procedures of control within the system of public sector bodies. Besides the STU and the KRU, many other bodies have a certain degree of authority to carry out financial control. At the state level this would include the State Tax Administration of Ukraine, the State Customs Service of Ukraine, the State Property Fund of Ukraine, the State Board on Securities and Funds Market of Ukraine; included at regional level are local financial bodies, the State Tax Administration in the autonomous Republic of Crimea, regional customs services, etc.     

Currently in Ukraine two main laws83 form in principal the statutory base for Public Internal Financial Control: 

• the Budget Code of Ukraine (21 June 2001, last amended 25 March 2005)  

• the Law of Ukraine on the State Control and Revision Service (KRU) (January 1993, last amended 15 December 2005)  

The Budget Code of Ukraine provides the overall framework for the Ukrainian budget system. Article 26 is the framework article for Financial Control and Audit. Chapters eight and ten relate to the budget execution and to accounting and accountability for the budget execution. Furthermore, section five of the Code deals with the control over compliance with budget legislation and the responsibility for violations.  

Article 26 para. 2 of the Code defines the responsibilities of heads of budget entities for arranging an efficient system of internal control, and declares spending units responsible for the organisation of financial control. On the audit side, article 26 para. 1 is not very clear. Apart from the incorrect use of audit terminology, the Code states that internal financial audit performed at every stage of the budget process shall ensure: 

• ongoing evaluation of the sufficiency and conformity of the activities of a budget entity with requirements of internal financial control; 

• ongoing evaluation of activities for conformity of results with the established tasks and plans; and 

• informing the head of a budget entity directly about results of any inspection, evaluation, investigation, research, or audit conducted by an internal audit unit. 

The text does not make clear who is responsible for organising the audits and at which level (central or deconcentrated) the internal audit units are expected to be active. It refers to an internal audit unit fulfilling several tasks with a view to exercising its function of informing. It seems that the article combines internal audit tasks and inspection tasks. 

Article 26 para. 4 concerns external audit. It specifies that the Accounting Chamber of Ukraine (ACU) and KRU are responsible for external control and auditing of financial and business activities; the ACU is charged with supervising the use of funds of the state budget and the KRU acts in accordance with its competences as established by Ukrainian legislation. Although not completely clear, this article is apparently meant to indicate that the KRU is responsible for ex post control and the ACU for external audit of the budget execution. 

83 The Economic Code of Ukraine, last amended 15 December 2005 has not been part of this assessment due to time constraint. Further the draft laws on Financial Control (registration No. 1131-1 of 30 August 2002) and on Public Financial Control (registration No. 1131-2 of 18 February 2004), which are under consideration of the Verkhovna Rada, were not a part of the assessment.  
In the budget execution phase, the State Treasury of Ukraine plays a key role. Article 48 of the Budget Code gives to the STU the role of servicing the state budget by fulfilling the following tasks: 

• carrying out transactions involving state budget funds; 

• cash servicing of spending units; 

• overseeing the execution of budget authorities related to recording receipts, undertaking commitments, and making payments; and 

• accounting for budget operations and developing the budget execution accounting statements. 

In chapters 8 (articles 47-51) and 10 (articles 56-62) of the Budget Code, the STU functions of financial controller, paying authority, accountant and reporting authority are described. The tasks of the STU are further elaborated in regulation no. 1232 of 21 December 2005 (article 3).   

Section five of the Budget Code refers in general to the main actors involved in controlling compliance with budget legislation. This includes external oversight bodies, such as the Verkhovna Rada (parliament) of Ukraine, the Accounting Chamber, and authorities of the Verkhovna Rada of the autonomous Republic of Crimea and of local radas. From the executive branch it involves executive bodies at the state level (MoF, STU, and KRU) and at the regional level the Council of Ministers of the autonomous Republic of Crimea and executive bodies of local radas. 

To improve co-ordination in exercising the tasks (mentioned in articles 112 and 113 of the Budget Code) of control over accounting procedures, budget and estimate execution reporting and budget fund operations, the STU and KRU have drawn up a co-operation agreement (Order 215/338 of 14 December 2004). 

An important task of the Treasury is to develop secondary legislation for budget preparation and execution. Since 2001 the STU has issued several technical regulations. An overall budget administration acting as a bridge between the framework Budget Code and these very detailed technical regulations does not exist. 

Conclusion: 
Apart from article 26 para. 1, the Budget Code provides a good base for the establishment of a financial control system. Article 26 para. 1 shows a mixture of the various control, inspection and audit tasks. Managerial accountability for PIFC, which is a crucial PIFC principle mentioned in article 26 para. 2, is not given prominence in the Budget Code. The STU is the pivot on which ex ante and ongoing controls turn. Furthermore, a logical breakdown of related budget documentation, showing clearly the links between the Budget Code and secondary legislation, is missing. 

The Law on the KRU defines the status of the KRU and its functions as well as the legal foundations for its activities.  

The KRU is an agency operating under and subordinate to the Ministry of Finance (article 4). The Main Control and Revision Directorate of Ukraine, and the control and revision directorates of the Republic of Crimea, oblasts, and the cities of Kiev and Sebastopol are legal persons and have independent budgets, current and deposit accounts in banks, and seals with both the state emblem of Ukraine and their own names (article 7). 

The main tasks of the KRU (article 8) are as follows:  

• exercise of public financial control over;  

• use and preservation of public financial resources and other assets; 

• accuracy of defined needs for budget funds and for undertaking obligations; 

• efficient use of funds and property; 

• conditions and credibility of accounting and financial reporting in defined entities;  

• execution of local budgets;  

• development of proposals on the elimination of any revealed flaws and breaches and on their future prevention. 

The public financial control exercised by the KRU consists of public financial audit and inspection (article 2). The subjects of public financial audit include both the activities of controlled enterprises, institutions and organisations and the performance of state (budget) programmes. 

Public financial audit is described in the KRU Law as “a kind of public financial control” and consist of the components indicated above under public financial control together with the examination of the operation of the internal control system. The results of public financial audit and the assessment of the audit are to be presented in a report. 

Inspection is a form of revision and consists of the documentary and factual examination of a specified set of financial and economic activities or of an individual activity of a controlled institution. The objective of this revision is to detect any incidences of violation of law and to determine the officials or materially liable persons guilty of having committed them. The results of the revision are to be presented in a certificate. 

Besides its financial audit and inspection tasks, according to article 8 of the law the KRU should also develop regulatory and legal acts and proposals to improve public financial control, provide methodological guidance, and disseminate general information based on experience in public financial control among control and revision services. 

The legal foundations in the KRU Law refer mainly to the rights and duties of the KRU and to the legal protection of KRU officials when carrying out inspections.  

The KRU Law reflects mainly the ex post control task and provides very little direction for audit and development tasks. Besides internal regulations (tertiary legislation), the KRU has developed auditing standards and guidelines for carrying out audits. The “Procedure for auditing of financial and economic activities of budget-funded institutions by the KRU” (Regulation no. 1777 of 31 December 2004 approved by the Cabinet of Ministers) clearly defines the KRU audit task. According to this procedure, the audit of financial and economic activities of a budget-funded institution (referred to as financial and economic audit) is defined as a form of public financial control aimed at preventing financial breaches and ensuring the reliability of financial reports. The main task of this type of audit is to assist a budget-funded institution in ensuring the regularity of accounting, ensuring the legality of spending of budget funds as well as public and communal property, preparing reliable financial reports, and organising effective internal financial control. There are other regulations in this respect, in particular: 

• The Procedure on the exercise of internal financial control by ministries and other central executive authorities (Regulation no. 685 of 22 May 2002 approved by the CMU); 

• The Procedure for public financial auditing of  the execution of budget programmes by the KRU (Regulation no. 1017 of 10 August 2004 approved by the CMU) which defines the procedure for carrying out public financial audit of budget programmes execution;  

• The Procedure for public financial auditing of activities of economic agents by the KRU (Regulation no. 361 of 25 March 2006 approved by the CMU) which defines the procedure for carrying out public financial audit in public sector economic entities. 

In fact, financial and economic audit is a combination of internal audit (support to management) and compliance audit. When drawbacks or signs of breaches are found, the inspection role of the KRU staff comes into play: the auditor formalises the report via an official certificate, which is transmitted to the institution’s management.  

On 28 December 2005 the Economic Code, the Law on KRU and the Law on Auditing Activities were all amended by the Law of Ukraine on amending some Legislative Acts of Ukraine on Prevention of Financial Offences, Securing Efficient Use of Budgetary Funds, Public and Municipal Property. 

The new law provides an extension of the KRU’s main task. In particular, from now on, the Service also controls public sector economic entities as well as all enterprises and organisations receiving public funds or using public or municipal property. In addition, the KRU is entitled to exercise control over the performance of local budgets. 

Conclusion: 
As ex post controller, the KRU is another important player in PIFC. Like the STU, the KRU carries out a task in which management cannot interfere but for which it is fully responsible. The legal framework of the KRU is not transparent, in particular concerning its audit task. The formulation of this task is unclear, and the combination of internal audit, compliance audit, and inspection functions in one institution is not in line with European good practice. Although the two key players in the current PIFC legal framework, the KRU and the STU, have signed a co-operation agreement, there is no plan to set the legal framework within a central co-ordination structure. The MoF is formally responsible for PIFC in the Ukraine but it does not have a well defined co-ordination role in the implementation of the main laws regarding PIFC. 

The lack of an integral PIFC system with defined roles and responsibilities has been identified on several occasions by various donors. The white paper of August 2004 (policy paper in EU terms) resulting from an IBRD project to improve the internal control system within the Ukrainian Government revealed a number of drawbacks of the current PIFC system in Ukraine. These drawbacks are the following: 

• There is no integral system of public financial control and audit bodies. 

• There is no basic law on the system of public financial control and audit in Ukraine and related existing legislation is imperfect.     

• The methodological base is insufficient and the level of personnel training in the area of public financial control is low. 

• No work has been done on the adaptation of laws on public financial control in Ukraine to EC legislation (requirement under Article 51 of the Agreement of partnership and cooperation between the European Communities and Ukraine). 

• Functional duplication and improper interaction occur between public financial control and audit bodies at state and local levels as well as with the Accounting Chamber.   

• Provision of information and software for public financial control and the audit system is insufficient. 

• Preference is given to control methods and forms that reveal violations and are aimed at imposing sanctions and penalties, whereas a set of measures on the prevention of violations, analysis of violation causes, and provision of corresponding recommendations is lacking.   

• The existing sanction system is inefficient and the low level of officials’ responsibility is unsatisfactory. 

• The organisation of internal control in central and local executive authorities of internal control over budget fund use is insufficient. 

• After discussions with the World Bank among others, the white paper was redrafted by the KRU and by Executive Order no. 158-r of 24 May 2005, the CMU approved the Concept for the Development of PIFC as a part of the broad reform in Public Financial Management in the MoF. This executive order sets major tasks for the reformation of PIFC in Ukraine by eliminating systemic drawbacks in the functioning of the PIFC system and shifting to a model based on EU/ PIFC principles. 

As the major tasks for reformation of the public internal financial control system, the following points are defined: 

• creating a common legal framework for the development of the public internal financial control system as a component of public financial control, and making appropriate amendments to laws in order to optimise and balance organisational structures of control; detaching inspection units, including those carrying out inspection at the request of law enforcement bodies, from internal audit units; and separating internal audit units from internal control so as to prevent parallelism and duplication of controlling functions and ensuring their efficient functioning; 

• designating the Ministry of Finance as the body authorised to oversee the process of reformation of the public internal financial control system and to direct and co-ordinate centralised internal audit; and designating the KRU as the body responsible for harmonisation of the internal audit and internal control system; 

• establishing internal audit services in all public sector bodies; 

• providing legal support for guaranteeing the independence, social protection, and responsibility of internal auditors in public sector bodies; 

• defining a methodology for conducting control activities and internal audit; developing appropriate standards for control and internal audit, and adopting an internal auditors’ code of ethics; 

• improving staffing support for internal audit services; and developing training programmes on internal audit; 

• creating a proper information and communications infrastructure, and establishing close ties with the public and the mass media. 

By Executive Order no. 456-r of 16 November 2005, the CMU approved an action plan for the implementation of the Concept for the Development of Public Internal Financial Control in the period 2005-2009. The action plan sets out the foreseen regulatory and methodological support, organisational and structural changes, staff training and technical support.  

Conclusion: 
The concept paper for the development of PIFC is an important step forward in the development of a sound Ukrainian PIFC system, based on EU/ PIFC principles. In fact, the three EU pillars of a PIFC system (sound financial management control system, decentralised internal audit and a central harmonisation unit in the MoF) are recognised and defined in the concept paper and action plan, although  not dealt with adequately in all aspects.  
5.5.2.2  Are relevant management control systems and procedures in place?  

The structure of the Budget system of Ukraine is based on provisions the Budget Code, that took effect on 12 July 2001 and amended in July 2003. The new Budget Code constitutes the fundamental framework for the budgetary process of public entities84. Budget execution functions, formerly carried out by the financial departments of the Ministry of Finance (MoF), have gradually been taken over by a new treasury system, which has been operational since 199985. 

The role of the Ministry of Finance in the budget process has been substantially increased by the new Budget Code. The Budget Code defines the process of appropriations and gives to the State Treasury (STU) – with its wide, decentralised network – a key role in budget execution. The STU has gradually upgraded its functions as a central and local government paymaster, accountant and cash manager. 

Main tasks of the State Treasury (STU)86  
The main tasks of the State Treasury are mentioned in articles 48, 51, 56, 58 78, 112 and 123 of the Budget Code.  

The STU is in charge of budgetary execution and supervises in particular the financial commitments (articles 48-3 and 51-1) and local budgets (article 78-2). With regard to accountancy the STU, with the agreement of the MoF, is responsible for the regulation and recording of financial transactions, (article 56-1). Rules enacted by the STU are binding on budget fund administrators of spending-units (art. 56-3). Unified forms of reporting on execution of the State Budget of Ukraine are established by the State Treasury with the agreement of the Accounting Chamber and the MoF (part 3 Article 58). Furthermore, the STU carries out the function of controlling the regularity of budgetary and accountancy procedures (including conformity with its own instructions) as well as the payments’ conformity with commitments undertaken (art. 112). In addition, STU managers are personally responsible for any budgetary offence on their part or for any failure on the part to meet requirements concerning treasury servicing of budgets (art. 123).  

Article 51 defines the sequence of expenditure procedures of the state budget and control activities of the STU: 

• establishment of the budget allocation by spending-unit authorities;  

• visa by the STU of the "estimates" of spending-unit expenditure (document of forecast, authorisation and reservation of funds for purposes of payment);  

• commitments recognised by spending-unit authorities as in conformity with "estimates" (art. 51-5); 

• execution of services;  

• payment by the STU.; 

• The expenditure cycle consists of four main phases; 

• Apportionment87 of appropriations and release of funds to spending units: In Ukraine, the release of funds involves three steps each month;  

• an annual implementation plan showing monthly apportionment, developed by the central budget office, which consists of defining which part of the appropriation88 can be utilised by line ministries and spending units;  

• allocation89 by line ministries and main (first-level) spending units, which consists of allocating apportioned appropriations to subordinate spending units (second and third-level spending units); 

• checking by the STU, which integrates the allowed budget of each spending unit by allocation account and verifies that budget implementation plans of second and third-level spending units are in conformity with the . At the level of execution, the use of appropriations by spending units requires a 10 days-warrant;  

• Commitment: Spending units make commitments in accordance with the level of budget allocation available, and within the available limits of the treasury. The level of available funds is transmitted daily by the STU to each spending unit. Any commitment undertaken budget funds administrators over and above the indicated allocations are not regarded as budgetary, and no payment may be made to clear such a commitment from budget funds. Budget funds administrators submit to the STU, within three days after undertaking a commitment, a register of budget commitments and supporting documents that are verified by the STU body for compliance of the data included on the register. The treasurer puts the “Registered” mark on the document that confirms the fact of undertaking the budget commitment. Budget funds administrators are responsible for regularity of filling in the payment order and for validity of information in the Register. After visa by the STU, the spending unit places the order and the appropriation in its accounts;  

• Acquisition and verification (or certification): At this stage, goods are delivered and/or services are rendered and their conformity with the contract or order is verified. Expenditure at the verification stage entails a liability; 

• Payment: Requests for payment and documents justifying them (e.g. invoices) are sent to the STU, which controls them and prepares their payment. The STU has initiated an internal payment system, which processes all payments through a single correspondent account with the National Bank of Ukraine.  

84 This text is the combination of two governing laws: the first (of 9 April 1999) concerns decentralised administration of the state (local state administrations); the second (of 21 May 1997) concerns "local communities" (local self-governments). 
85 The State Treasury of Ukraine (STU) began to assume budget execution functions in 1997. 
86 In view of the short time available, Sigma was unable to assess the implementation and functioning of STU controls. 
87 Budget apportionment (Rozpys): This document distributes revenues, budget funding and allocations across key spending units for specified periods of the year in accordance with the budget classification. Article 49(1) of the Budget Code stipulates: “The State Budget of Ukraine shall be executed according to the Apportionment of Budget Appropriations (Rozpys) approved by the MoF within one month after the regulation of the State of Budget Law of Ukraine. According to article 49(2), “the Minister of Finance shall assure that the Apportionment of the State Budget of Ukraine Appropriations during a budget period is in compliance with authorised budget appropriations”. 
The prepayment of invoices is not envisaged explicitly by the Budget Code, but permission to do so can be agreed, under certain conditions, by the Ministry of Finance and subsequently validated by the STU for execution by the accountant of the spending unit. In practice, 90% of the untendered acquisition payments take place before the delivery of the goods. This pre-financing of purchases, a custom in the Soviet period and apparently still needed to support suppliers with liquidity problems, puts the control of payments at risk. 

The ex ante controls by the STU are cash controls and by nature rather formalistic. They certainly do not guarantee good financial discipline. Some extracts of the 2005 KRU report illustrate a lack of progress on this issue. 

88 Budget appropriation refers to the: authority granted to a key spending unit by the Budget Code, the State Budget Law of Ukraine or a local budget decision that allows budget allocations according to quantitative and time limits. 
89 Budget allocation refers to the authority granted to a key spending unit to enter into a budget commitment and to spend budget funds on a specific objective set in the process of budget execution and consistent with established appropriations. 
“The control measures conducted by the State Control and Revision Office show that the negative practice of illegal and no-purpose use of public resources has continued. Such breaches of financial and economic discipline in 2005 were revealed at more than half of the entities inspected. Overall in 2005, more than 1.8 billion UAH worth of breaches were revealed, which resulted in losses of public financial and material resources that were three times greater than in the previous year. Still common is the use of budgetary funds for the purchase of goods, works and services without following established competitive procedures. Based on the results of the control measures taken, the KRU applied financial sanctions for non-compliance with financial and budgetary discipline, such as the suspension or decrease of budget appropriations or termination of operations using budgetary funds.” 

To strengthen the fiscal discipline the KRU has drafted a number of suggestions for the law on “State Budget of Ukraine in 2006” in order to avoid financial infringements and to enhance efficiency. The suggestions incorporated in the 2006 State Budget Law pertain, amongst other things, to the necessity of setting norms for administrative expenses of public sector economic agents, of limiting non-manufacturing operating activities expense, and of regulating writing off dubious debt backlogs of state owned enterprises. 

Procurement control 
The Law on Procurement of Goods, Works and Services for Public Funds (PPL) in its present form dates from 2000 and has been amended nine times, most recently in March 2006.  

Responsibility for the control of compliance is essentially carried out by the STU, the KRU and the Accounting Chamber of Ukraine (ACU), or by specific commissions to which these bodies are associated. Article 3 of the PPL specifies: “The STU and the KRU, with the Verkhovna Rada of Ukraine, the CMU (Cabinet of Ministers), the authorised central executive body for the co-ordination of procurement of goods, works and services, the ACU, the Ministry of Agrarian Policy of Ukraine, and the authorised central executive body on statistics according to the Law of Ukraine on the State Statistics, and law-enforcement bodies within the competence defined by the Constitution of Ukraine, laws of Ukraine and this Law are in charge of the System of State Supervision, Monitoring and Coordination in the Procurement Area.” 

Article 3, para. 2 of the PPL concerns the STU and the KRU, both of which are supposed to be involved in state supervision and monitoring in the procurement area. In principle, the responsibilities for procurement control stipulated in the PPL do not deviate from the responsibilities of these bodies for the ex ante, ongoing and ex post controls mentioned in the Budget Code, the KRU Law and STU regulations. A new feature, however, is KRU responsibility for monitoring compliance with procurement legislation. 

The STU and the KRU are also involved in the review stage of the new procurement procedure as members of the “Special Commission on Public Procurement Issues under the Accounting Chamber” (article 3.3 of the PPL). 

Article 17-5 of the PPL defines the composition and tasks of the Supervisory Council and State Supervision in relation to the activities of the non-profit Tender Chamber of Ukraine. This council includes three representatives from the Antimonopoly Committee and one representative each from the MoF, Ministry of Justice, the KRU, the ACU and the STU as well three people’s deputies of Ukraine on submission from the relevant Verkhovna Rada committee whose competence includes legislation on activities of the ACU, the STU, and the KRU. The Tender Chamber of Ukraine may decide to include other persons in the Supervisory Council. 

It is remarkable – and certainly not in line with good EU practice – that the KRU and the STU, as the two key players at all stages of the operational procurement control process (ex ante, ongoing and ex post control), are at the same time involved in the monitoring of legislation and in the exercise of state supervision functions of the procurement process. 

Accounting system90
The present accounting system is on a cash basis. Cash-based revenue and expenditure data are accompanied by data on arrears accrued, and some steps are being taken to move towards a modified accrual system. The treasury-based government accounting system meets the periodic fiscal reporting requirements reasonably well. 

Despite progress in improving the accounting system, it still does not meet the reporting requirements consistent with international standards. The STU chart of accounts is different from the chart of accounts for budget institutions. The existence of two kinds of charts of accounts hinders the production of good quality, consolidated financial statements for the Government of Ukraine. 

A TACIS twinning project now underway also concerns the improvement of state accounting and reporting systems in Ukraine and their alignment with the International Public Sector Accounting Standards (IPSAS) published by the International Federation of Accountants (IFAC). 

Reporting standards/regulations 
Provisions of the Budget Code (article 58) underline the competence of the STU with regard to "reporting":  

• Summing up, drawing up and filing reports of the state budget execution shall be a responsibility of STU. 

• Spending units shall, in pursuance of the unified reporting requirements, draw up and file detailed reports that shall contain statements of balances, data on execution of estimates of incomes and expenses, performance data, and other information in the formats stipulated by the legislation of Ukraine.  

• The unified reporting formats to be used for reporting on the state budget execution shall be established by the STU in co-ordination with the Accounting Chamber and the Ministry of Finance of Ukraine.  

• State budget execution reports shall be drawn up on preliminary, monthly, quarterly and yearly bases. The institutions recipients of this information relating to the consolidation of the accounts are: the Ministry of Finance, the Parliament, Cabinet of the Prime Minister and the Accounting Chamber of Ukraine. Moreover, the revision and supervising authority (KRU) is the recipient of information relating to the quarterly consolidation. 

In Ukraine, the reporting system is based on principles of centralisation. The STU is in charge of all of the accountancy of the state and local communities and budgetary organisations in terms of reconciliation with all spending units. A service within STU is in charge of consolidating this reporting. This service collects information at the central level from management services reporting at decentralised level, incorporates this information and transfers it to the MoF, the Parliament, the CMU and the ACU.  

STU reporting is an operational reality organised according to a standard diagram for reporting on the execution of budgets across an entire territory. Since 1999 the STU has maintained a computerised transactional Treasury Ledger System (TLS), which is used for the Government Financial Management Information System.  

However, there is no IT system at state level that allows the registration of initial budgets and subsequent changes, cash allocations, transactions related to stages of expenditures, posting of receipts against respective sections, performance of basic accounting functions, and the production of reports for treasury and budget management as well as auditing purposes. Currently, the basic TLS developed by the IT department of the STU is operational at the level of oblast and rayon STU offices. It is fully consistent with the functionality of the treasury internal payment system operating through correspondent accounts with the National Bank of Ukraine.  

90 Source: World Bank re port 
Improvements in the IT system’s functionality and procurement of a sof4ware system constitute one of the four components of the TACIS twinning project, financed by the EU, for 2004-2006. However, in its last report of December 2005, the World Bank noted that treasury reforms and co-ordination of preparatory work for the integrated Public Finance Modernisation Project are moving slower than expected. The World Bank recommends the establishment of a technical sub-committee within the current working group, whose task would be to focus on integrated technical solutions. It proposes that the working group and the sub-committee work in close co-ordination to define the functional requirements of an integrated Public Financial Management System (PFMS), developing technical requirements and co-ordinating separately executed components of such a PFMS solution. 

Conclusion: 
The principal tool used in the process of budget execution is the apportionment (Rozpys) of the budget allocation. The strict framework and the high level of detail of the apportionment of appropriations to spending units are rather heavy to manage. 

The STU is a central actor in the execution of the budget. It plays a double role in the control of cash expenditures: ex ante financial control, prior to commitment of expenditure, and control of the payer prior to payment of the expenditure. The cash controls do not guarantee good financial discipline. The breaches of financial and economic discipline are still considerable and overall in 2005 breaches resulting in losses of public financial and material resources were three times greater than in 2004. 

The existence of the treasury system has contributed certainly significantly to improve the budget execution and to the accounting and fiscal reporting systems.  

The KRU and the STU are the two key players at all stages of the control process (ex ante, ongoing and ex post). The new public procurement law foresees that these two bodies will have a role in the monitoring of legislation and in the exercise of state supervision functions in procurement control. For a more comprehensive system and to prevent any conflict of interest, a clear separation of tasks between operational functions (the STU), ex post control functions (the KRU), and regulation functions (the MoF) is essential.  

5.5.2.3 Is there a functionally independent internal audit mechanism with relevant remit and scope in place?  

In Ukraine the development of the internal audit profession is still in its early days. A professional organisation of internal auditors, such as a national branch of the International Internal Audit (IIA), does not exist in Ukraine. Internal audit is only a specific topic in the curriculum for the examination of external auditors organised by the Chamber of Auditors. 

In the private sector, the profession has been introduced in the affiliates of international firms, such as banks, but even so there is still only a small number of professional internal auditors in Ukraine. In the public sector the profession has not yet been developed.  

The Law of Ukraine on the KRU refers to public financial control, which comprises public financial audit and inspection (article 2). This type of audit is described as “a kind of public financial control” and consists of assessing legality and efficiency in the use of public resources, in the forms of efficiency audit and financial audit. This audit task of the KRU is still under development, although it has become more prominent in the last few years. The inspection task is the main task of the KRU and consists of revealing facts concerning breaches in the law and determining the party (parties) guilty of having committed them. The inspection task is comparable with the control task of general financial inspectorates in ministries of finance of southern European countries.  

State Control and Revision Service (KRU)  
The State Control and Revision Service (KRU) exists since 1993 as a centralised service for control and audit (originally 12,000 staff, now 9,000 staff). Prior to 1993 the control function was decentralised, but apparently the decentralised control services did not have enough power. An independent inspection service was needed.  

As stated above, since 2000 the KRU has been a central body of executive power, whose activity has been directed and coordinated by the Cabinet of Ministers of Ukraine via the Minister of Finance. The Cabinet of Ministers appoints the director of the KRU via the MoF and approves the KRU’s control plans. In the event of administrative measures, the KRU suggests the penalties and the MoF is responsible for the application of fines. 

The KRU has developed a human resources policy including selection procedures, an appraisal system and a training programme for all staff members. It recruits primarily staff with an accounting background (70%) but also lawyers.  

In early 2005 the KRU developed a systemic approach to quality control and anti-corruption. An internal control sector with seven staff members has been given the task of assessing the performance of regional offices and of sectoral branches in the main office. The regional offices are visited once every three years and the sector also reacts to complaints received.  

Inspection (ex post control) 
The KRU checks the compliance of the budget execution with the approved budget and other laws, and in case of flaws the KRU may initiate the application of administrative penalties or hand the case over to law enforcement bodies. The KRU carries out scheduled and unscheduled inspections. For scheduled inspections, the KRU has developed criteria for the selection of entities. Unscheduled inspections (19% of the total number of inspections) are carried out following complaints from citizens and organisations (0,8%), requests of government and parliamentary committees (5,4%), and requests of law enforcement bodies, such as prosecutors and police (12,8%). In total, 92,000 entities including 51,000 budget institutions are controlled every three years.  

A special unit within the KRU assesses the results of the inspections and determines whether they should be brought to court. In 2005 a total of 104 lawyers from the main office and regional office staff processed 17,000 requests to the court. 

To ensure high quality and equal treatment, the KRU has developed a methodology that is set out in a three-volume inspection manual. Inspectors are trained internally by experienced KRU staff. An institute for certified inspectors does not exist in Ukraine; the curricula of the Kiev National Trade and Economy University and Kiev National Economy University include the specialisation “Public Financial Control”. About 200 students graduate annually from these higher educational institutions in the sphere of public financial control.  

In addition to inspections at the central level by the KRU, ministries carry out inspections. In the 1998 assessment of the internal control situation by the KRU, it appeared that in the 140,000 budget-financed organisations there were no controls. As from that date the STU started with ex ante and ongoing controls and ministerial inspectors were introduced. The task of the ministerial inspection is to control how budget funds are spent; they have no role in evaluating state programmes where non-budget financing is involved. Ministerial inspectors report to their superior in the ministry and to the KRU.  

A KRU evaluation of the 2,000 inspectors led to the conclusion that they were not unbiased in their work. Interference by their superiors was noticeable. In general, only a few inspectors work at the central level (e.g. three in the Ministry of Agriculture); most inspectors work at oblast level (25 in the agriculture sector), with the result that small-staffed units can only control key issues. 

The KRU has attempted to support ministerial inspectors and to improve the quality of their work by providing guidance, but it cannot give instructions. Each minister must regulate the inspection function in a ministerial resolution, and the power of the inspection unit depends on the content of this resolution.  It is true that the KRU must approve the appointment of the head of the unit and it also co-ordinates the work of inspection units, but the MoF via the KRU does not have any additional powers to improve the functioning of inspection units in ministries.  

The KRU measures its impact by answering three questions: 

a. Who are supported by the budget and how? 

b. How can the available budget be used in an economic way? 

c. Are revenues complete? 

Questions a) and b) are answered via compliance with budget law or other laws. Question c) is related to finding ways of improving budget preparation (is the rent too low? Is it possible to raise the profitability of assets? etc.). 

Audit 
The audit task dates from 1998, when the “target method” of budgeting was introduced. Since that date, the KRU has also had the authority to audit budget programmes. With the help of the Swedish National Audit Office, the KRU developed a methodological framework for performance auditing in 2001. Subsequently the KRU carried out and published three pilot audits in 2001 and two pilot audits in 2002, again with Swedish support (300 staff members were involved in the pilot audits). In 2003 the KRU started by auditing the efficiency of governmental operations and established a separate unit for performance audit. Between 2003 and 2005 the number of staff transferred from the inspection services to internal audit increased to 200. In 2005 in the main KRU office 15 performance audits and in the oblasts 285 audits were carried out. The audit of the efficiency of specific government programmes is now an ongoing activity. The audit process will be further developed, specifically in the area of public procurement, with French assistance (ADETEF).  

Besides performance audits, the KRU carries out compliance audit of the financial statements of budget-funded organisations, using a top-down approach: 1st level followed by 2nd level and then 3rd level spending units.  

In addition, the KRU has started auditing state programmes: audit of compliance and goal achievement of the year’s component of the long-term state programme. So far 50% of the KRU’s recommendations have been taken into account. In 2005 it published 17 reports concerning 35-40 budget programmes, from a total of 500.  

Training is still needed. For 2007 it is foreseen that the heads of each department will train its own department staff. 

Although the KRU does not carry out internal audit, it had and still has an important role in the development of internal audit. In 1998 it was decided that in every ministry an inspection unit and an internal audit (IA) unit should be established. The KRU had to co-ordinate the support to these IA units, to oversee operations and report on their performance. As the KRU is the only institution within the government, that has had the opportunity of acquiring knowledge and experience in modern auditing approaches, in several years it has developed auditing standards and several guidelines on auditing, which could be used by the new IA units.   

As of 1 January 2006, in 49 public entities (out of a total of 2,000) In IA department exists. The establishment of internal audit is nevertheless happening slowly. In most cases there is no room for the recruitment of new staff, and consequently the setting up of these units must fit within the existing staff numbers. A regulation that would define the criteria for determining the number of IA staff needed to set up a proper functioning IA unit is missing. 

In 2003 the MoF started a pilot internal audit by establishing the first Directorate of Internal Financial Control and Audit within its ministry. This IA directorate currently consists of nine staff. The head of the unit, a secretary and four staff members work in the inspection section and three in the IA section. The IA directorate expects that it will probably need 30 staff in the future. Since 2004 the unit has published five IA reports, mainly related to structural issues. The audits are based on the standards developed by the MoF and the KRU. There is no formalised agreement between the IA directorate and the KRU for regulating their relations. Contacts with the KRU are rather informal and based on trust.    

Strategy paper 
The executive order of May 2005 is the basis for the reform of the present PIFC system. Reformation of the public internal financial control system, considering the EU candidate countries’ experience, is to be accomplished according to a distinctly formulated action plan, indicating the objectives and deadlines in three stages over a period of five years. This action plan of November 2005 focuses on developing a PIFC system in accordance with EU good practice, including the elaboration of a legal framework and professional guidance for PIFC, the gradual replacement of inspection by internal audit, and the establishment of a central co-ordination and harmonisation unit for PIFC.  

The strategy paper is a welcome step forward in improving the PIFC system. Indeed, the focus of the action plan is on developing a PIFC system in accordance with EU good practice. However, some important issues are not mentioned in the action plan or are not clearly defined. 

• Article 26 of the Budget Code defines the responsibilities of managers of budget entities and spending units in organising a sound financial management control system. The action plan does not reflect the importance of managerial accountability as the leading principle for the new laws.  

• One of the basic elements for an effective PIFC system is a well functioning budget and accounting system. The strategy paper and the action plan do not recognise the need for a proper foundation or do not make reference to other initiatives for improving budget administration and the accounting system. 

• The action plan describes activity 1 as the “development of draft laws of Ukraine on financial control and on public internal financial control”. What the difference will be in practice between the two laws is unclear.  

• The STU is a major player in the current control system. The future role of the STU in a new PIFC system is unclear. 

• Together with the MoF, the KRU is responsible for the implementation of the action plan. The plan is vague about the future role of the KRU. Will it carry out internal audit as well or other audit tasks in addition to its completely decentralised internal audit function? Will it still carry out scheduled inspections once the unscheduled law enforcement-related inspections have been split up?  

• Regarding the Central Harmonisation Unit (CHU), the strategy paper foresees that both within the Ministry of Finance and within the KRU a Central Harmonisation Unit will be established. The paper is not clear whether this will be a temporary or permanent solution. According to the action plan of November 2005, within both the Ministry of Finance and the KRU a unit was to have been established in 2005. During the SIGMA assessment mission, we learned that the MoF/CHU was to concentrate on the legal framework of PIFC and that the KRU would be assigned the task of developing a methodology based on this legal framework. In fact, the decision that both units should work in parallel on the development of PIFC in the coming years can be welcomed from an efficiency point of view. However, the end situation for the KRU is not described in the strategy paper. In any case, the split of the CHU function between two bodies, one of which has operational tasks as defined in the concept, is not in line with good EU practice.  

So far the KRU has taken some organisational measures in line with the strategy paper.  It has established a division for harmonising and analysing internal control and internal audit systems; according to the KRU Order No. 113 of 7.04.2005. The Section’s main tasks include coordination and methodological provision for internal financial control and compliance and state programme audit at controlled entities, and analysis of quality of their organization and functioning. Further it established:  

• a department for developing methodology for public financial control in public sector entrepreneurial entities, in particular state owned enterprises-monopolists; 

• a department for controls on the ground of law-enforcement and judicial authorities claims, including prosecuted criminal cases, in order to anticipate on the separation or estrangement from the main KRU activity.  
Within the MoF, the Department for budget System Reformation has been established according to the Order by the Ministry of Finance of Ukraine No. 544 of 29.07.2005. One of its functions consists of ensuring the Ministry’s participation in the exercise of public control over compliance with budget laws, namely preparing proposals concerning development of public financial control exercised by executive authorities and concerning improvement of legislation in this area, as well as taking part in development of internal control and internal audit standards, methodological recommendations on internal financial control issues. 

Conclusion: 
In Ukraine the internal audit function, in both the private sector and the public sector, is in its early days. A professional internal audit organisation does not exist.  

Since 2001 the KRU has played an increasingly important role in the development of the internal audit function and has carried out audits, but these cannot be qualified as internal audits.  

However, the main tasks of the KRU are to inspect budget compliance and, in the event of irregularities, to initiate the application of administrative penalties or to hand the case over to law enforcement bodies.  

Given the control and internal audit situation in the Ukrainian public administration, the strategy approved in May 2005 is a logical and welcome step forward in the process of reforming the PIFC system. The project nevertheless has to be revised, as not all of its aspects are clear and its timing is rather ambitious, which puts the success of the project at risk.  

5.5.2.4 Capacity for Further Developing the System 

The Cabinet of Ministers of Ukraine has recently shown an intense determination in the development of PIFC with the drafting of the PIFC strategy, illustrating the commitment of the whole government to support this new policy.  

The Concept for the Development of Public Internal Financial Control, approved by Executive Order of the CMU no. 158-r of 24 May 2005, includes the three pillars of the EU PIFC system: the introduction of managerial accountability for financial management and control, elaborated in a legal framework and with professional guidance for PIFC; the introduction of decentralised internal audit by a gradual replacement of inspection by internal audit; and the establishment of a central co-ordination and harmonisation function.  

In the coming years the capability and capacity to implement the strategy will be crucial. The MoF is in principle responsible, but the ministry currently lacks capacity. That implies that in the early years, the success of the project will depend on the KRU. This organisation is also responsible for the implementation of the action plan and certainly has the capacity to manage and implement the reform project. The organisation will nevertheless be exposed to changes that have not yet crystallised. According to the strategy paper the old inspection task will be replaced by an audit task and in the first years of the project a co-ordination and harmonisation task on internal audit will be included as well. Managing these changes, which may have far-reaching consequences for the current KRU staff, and at the same time managing the reform process requires strong leadership, and the full involvement of KRU management is needed in both processes. The quality of internal change management will be a crucial factor for the success of the PIFC reform process. It is evident that the MoF should not accept this risk of failure and should take over the lead of the reform process as soon as possible by bringing its administrative capacity for this project up to the required level. This would make it possible for the KRU management to concentrate on its own change process, which will indirectly contribute to the success of the PIFC reform.   

Besides the capacity issue, there are other factors that could put the success of the reform project at risk.  

The project is not clear in every aspect and does not include all PIFC-related aspects. Roles and responsibilities of the STU and the KRU regarding their future control of inspection and audit activities respectively have not been defined. The double CHU role might cause conflicting situations in the future. Relations to needed improvements in the budget and accounting systems and procedures have not been defined either. In itself, this might not constitute an insurmountable problem. The recognition and circumvention of the various pitfalls is nevertheless an indispensable condition for the success of the PIFC project. 

Given the above risks, the proposed time schedule seems to be overambitious and unrealistic. The strategy covers the period from 2005 to 2009 (in KRU documents the period had been from 2006 to 2010). An eight to ten-year action plan seems more realistic. The wide scope of the reform project makes it necessary to define priorities on the short and medium terms so that reforms are more operational and sustainable. Furthermore, it is important to clearly define the goals assigned to each actor involved in monitoring reforms and determining the methods for implementing these reforms. Indeed, the chances of success of such a reform are based more on changes in intrinsic systems and methods than on the isolated reform of structures.  

In any event, a reinforcement of technical assistance orientated towards these priorities should be considered in order to support reform efforts. 

5.6 External Audit 
5.6.1 Introduction 
The Accounting Chamber of Ukraine (Paxyнкoвa Пaлaтa Укpaiни) – ACU – is the Supreme Audit Institution of Ukraine. Its legal basis is provided by article 98 of the Constitution of 28 June 199691 and the Act on the Accounting Chamber of 11 July 1996. According to the amendment to the Constitution that came into force in January 2006, the principal task of the ACU is to execute “control” over revenue and expenditure of the state budget of Ukraine on behalf of the Verkhovna Rada (Parliament of Ukraine). The ACU Act states that it is a control body, subordinated to parliament, and operating independently of any other state body and only accountable to the Verkhovna Rada. 

The ACU has a collegial decision-making structure. The 14 members of the College are: the Head of the Accounting Chamber, the First Deputy, the Deputy Head, the ten “Head Controllers” and the Secretary of the Accounting Chamber. The College makes all key decisions concerning ACU activity, including issues connected with planning, organisation, development of methodology, preparation of conclusions, analytical work and expert assessments, as well as preparation of reports and information releases. The ACU College also decides on internal organisation and personnel issues. Decisions are taken by a vote (ordinary majority), with all members of the College – including the Head of the ACU – having equal voting power. 

The ACU is one of the youngest Supreme Audit Institutions in Europe. The establishment of the ACU in 1996 was a significant step in reforming the public financial management system and in developing democracy in Ukraine. State audit functions had previously been performed only by governmental institutions92. 

The ACU has its central office in Kiev, with ten departments directly involved in control activities and eleven supporting and administrative units. In 2004 and 2005 the ACU established five regional offices in Dniepropetrovsk, Donetsk, Kiev, Lviv and Odessa, each of which covers two or three neighbouring administrative regions. The longer-term objective of the ACU is to have ten regional offices93. To date auditors from regional offices have mostly taken part in work co-ordinated by departments within the central office, but in principle they may also carry out work on their own. 

The number of ACU staff at the end of 2005 was 383, including some 60 persons in regional offices. Of that total number, 313 were audit staff and 70 had supporting functions. It is worth noting that in 1997 the ACU started its operation with only 75 staff. 

The ACU budget in 2005 was 29.5 million UAH (3.8 million EUR) and the 2006 budget is 46.2 million UAH (7.6 million EUR). In 1997 the ACU started its operation with a budget of 15 million UAH (7 million EUR94). In the first four years of its operation, allocations to the ACU were continually reduced, reaching their lowest level in 2000 (5.1 million UAH, i.e. about 1 million EUR95). Since that time, the ACU budget has shown continuous growth. 

The ACU activity includes audit, audit-analytical, analytical and expert work. In 2004, as a result of this work, 562 documents were issued, including reports, conclusions, information and letters. This documentation included 13 audit reports published in information bulletins, as well as eight reports containing results of analytical work96. In 2004 the ACU examined approximately 600 entities. A significant part of ACU activity is its analytical and expert work, including in particular quarterly and annual reports on the execution of the state budget, which are prepared on the basis of information obtained from budgetary authorities at central and local levels as well as on analyses of macroeconomic data. 

91 The Constitution as amended on 4 December 2004 (came into force on 1 January 2006). 
92 State Control and Revision Service (KRU) and State Tax Inspection. 
93 ACU Board Resolution no. 15-3 of 2004. 
94 Exchange rate in 1997 (according to the National Bank of Ukraine): 100 EUR = 211.29 UAH. 
95 Exchange rate in 2000 (according to the National Bank of Ukraine): 100 EUR = 502.88 UAH. 
The ACU has found its place in the family of the Supreme Audit Institutions (SAIs) - in November 1998 the ACU was accepted as a member of the INTOSAI and in May 1999 as a member of the EUROSAI. It has performed parallel audits with Hungary and Poland in areas of common interest, such as environmental protection, flood prevention and border crossings. The ACU is a member of the EUROSAI Working Groups on IT and Environmental Auditing (WGEA). Currently a Ukrainian initiative is being launched to carry out, with SAI members of the WGEA, as well as three INTOSAI working group (compliance audit, public debt committee, environmental auditing), a parallel audit of funds allocated for the elimination of the consequences of the Chernobyl disaster. 

5.6.2 Baseline Questions 
5.6.2.1  Does the SAI have clear authority to satisfactorily audit all public and statutory funds and resources, bodies and entities? 

As of January 2006 the ACU obtained a mandate wide enough to cover both budgetary income and expenditure. Previously the ACU mandate was limited, as it only covered budgetary expenditure, which was clearly contradictory with international standards. This limitation was due to the previous wording of the Constitution, which was given a narrow interpretation by the Constitutional Court in 1997 following a submission by the President of Ukraine. The Constitution was changed only after a long struggle of the ACU, supported by a vast majority of parliament and accompanied along the way by a couple of presidential vetoes. 

However, the mandate of the ACU, as determined by its founding act, which was issued on the basis of the previously binding constitutional order, focuses on budgetary expenditure. Draft amendments will be passed in the coming weeks to bring the ACU Act in line with the text of the Constitution. 

The ACU remit comprises a wide range of public resources, including budgetary funds, earmarked funds, extra-budgetary funds and budgetary subsidies. It includes funds from external assistance however to the extent that they are included in the state budget revenues. 

Although the ACU was not authorised to audit budgetary revenue, it still had to perform analyses in this area and in any event checked the revenue of the so-called “special funds”. Meeting its new obligations, as defined in the amended Constitution, should therefore not pose any major difficulty for the ACU. 

In terms of quantity and types of institutions likely to be audited, the ACU also has a wide remit, as these institutions comprise state bodies, institutions and legal persons, including the National Bank of Ukraine, the State Property Fund, and the Antimonopoly Committee. The ACU remit also includes local state administration. It covers local self-government bodies, enterprises, institutions, organisations, banks and non-governmental entities as well as other bodies and institutions spending budgetary funds. It even covers private persons to the extent of the state funds they receive or manage. Upon authorisation by parliament, the ACU also examines expenditure of the offices of parliament, the President and the Cabinet of Ministers, as well as “state bodies operating abroad” that are financed from the state budget. Such a wide range of potential subjects allows the ACU, in most cases, to follow the flow of budgetary funds to the final user. The situation is rather uncommon with regard to local government, which is not as such audited by the ACU or any specific audit body, but by the State Control and Audit Service, which is part of the executive branch. 

96 Source: Annual Report of the ACU for 2004. 
Conclusion: 
The ACU has a satisfactory audit mandate covering all budgetary income and expenditure in line with international requirements, but only since January 2006 when the restriction concerning revenue was lifted.   
5.6.2.2 Does the type of audit work carried out cover the full range of regularity and performance audit set out in INTOSAI auditing standards (1.0.38-1.0.44)? 

According to its supporting Act, the key work of the Accounting Chamber basically consists of: 

• examination of the use of budgetary funds and special funds at central and local levels, as well as the use of budgetary grants and subsidies to budgetary and non-budgetary institutions; 

• examination of the financing of national programmes of economic research and technical, social and cultural development, as well as environmental protection. 

The specific objectives of these examinations were set out in the ACU’s resolution on audit proceedings of December 2004, and include legality, effectiveness and purposefulness. These objectives concern in particular checking compliance with external and internal regulations and procedures applying to the activity in question, checking whether resources have been used for the purposes for which they were allocated, and evaluating whether the indicators approved for a particular audited activity were met and to what degree. 

To date the ACU does not carry out regularity audits, in the sense of audits aimed at attesting the finances of each budget-spending unit, together with an opinion on the financial statements of the unit, or the financial accountability of the government as a whole. The annual report on the execution of the state budget, issued in May, is based on analytical work and on the results of various thematic examinations concerning selected areas of government activity carried out throughout the year. There is no special annual audit aimed at issuing an overall opinion on the state accounts and based on an examination of the accounts of all main users of the state budget.  

As a matter of fact, the annual report on the budget execution is far from being the key product of the ACU, as it is normally for SAIs. This report should more focus on validity of figures and reliability of systems of internal control. The audit work in general should aim at, amongst other things, making proposals to simplify budget systems, structures and procedures, which would entail a shift in the audit approach of the ACU. To date no typical performance audit has been carried out either. 

In addition, a large proportion of the ACU’s activity is dedicated to what the ACU describes as analytical work or expert assessment. This activity is standard for a Supreme Audit Institution (see INTOSAI Auditing Standards 1.0.12). However, this analytical work should not divert too many resources from audit work, and should preferably be incorporated into the standard audit work and contribute to it. The balance of activity between analytical work and other non-audit tasks on the one hand and proper on the other may need to be revised, to the benefit of the latter. 

Leaving aside the analytical work, the work done by the ACU does not seem to substantially differ from what other “control” bodies carry out in Ukraine, and this would also need to be reassessed so that the contribution of the ACU really adds value to the sound management of public finance in Ukraine. 

The new Public Procurement Law (PPL), in force since 17 March 2006, is too recent to assess the effects of its implementation, but it should be noted here that this law designates the Accounting Chamber as one of the bodies authorised to exercise supervision, monitoring and co-ordination in the procurement area. This provision of the law is far from common practice in assigning the competences of a supreme audit institution, and the role of the ACU in the management of public procurement could be seen as jeopardising the independence of the ACU, which may be called upon at a later stage to audit procurement activities. However, the concrete translation of this role seems to be reflected in the setting up of a Commission on Control of Public Procurement, composed of representatives of various entities, including parliament, and under the chairmanship of an ACU representative. The commission appears to operate under the umbrella of the Accounting Chamber, and this arrangement is again opposed to the common practices of public external audit in Europe. In addition, if implemented, this provision of the PPL, entailing the exercise of functions that do not normally belong to the remit of an SAI, would draw inappropriately from the scarce resources of the Accounting Chamber. 

Conclusion:  
The ACU audit work until now has been mostly limited to legality aspects. Therefore the ACU has to undertake a substantial effort to cover also regularity and performance issues as defined by the international auditing standards. The approach and concept of the annual audit on the execution of the budget need to be revisited. 

5.6.2.3 Does the SAI have the necessary operational and functional independence required to fulfil its tasks? 

According to the Lima Declaration, Supreme Audit Institutions (SAIs) should have the functional and organisational independence required to accomplish their tasks, with the necessary degree of independence to be preferably laid down in the constitution. 

The first legal basis of the ACU is provided by the Ukrainian Constitution. However, provisions concerning its independence are not included in the Constitution but in the ACU Act, which addresses the aspects of independence contained in the Lima Declaration of INTOSAI. Unless otherwise demonstrated by practice, this situation is regarded as satisfactory. 

According to the ACU Act, the ACU is a body established by parliament and subordinated to it, and the ACU operates independently of any other state bodies. The Head of the ACU and the members of its College are elected by parliament. The Head of the ACU is appointed by parliament for a term of seven years, with the right to be re-elected only once. The remaining members of the ACU College are also appointed by parliament, upon submission by the Head of the ACU, for seven-year terms. The mandate of the present College began in 2004. 

The ACU Act restricts the involvement of the Head of ACU and the other members of the ACU College in any activity that could impair their objectivity. They cannot be members of parliament or members of the government, be involved in business activities, or engage in part-time work (except teaching or research). The ACU College members are protected by immunity – only the Prosecutor General can initiate a criminal case against the ACU Head or another College member. Situations where early removal from the post is possible are listed in the Act and are very limited. 

Labour provisions for ACU officials are covered by the Law on Civil Service. The ACU Act guarantees better salary conditions for ACU staff. Their salary should be 30% higher than the salary of civil servants. In practice, this augmentation does not seem to be applied in the case of auditors due to the problems in establishing the proper reference level97. It was not possible to assess the actual conditions of staff protection against arbitrary decisions or threats from an audited body, although they constitute a key feature of the independence of the institution as a whole. 

As far as financial independence is concerned, the legal provisions guarantee the ACU a separate line in the budget, but the proposal of budget allocation for the ACU is prepared by the Ministry of Finance, and subsequently approved by parliament. The ACU should consider the possibility of moving closer to a situation of strengthened financial independence, as expressed by the Lima Declaration.  

97 The salary of the ACU staff is now regulated by decree 268 of the Cabinet of Ministries of March 9, 2006. This happened after the SIGMA assessment mission and it was not possible to analyse. 
ACU activity is implemented on the basis of annual and operational plans. Independence in the programming of ACU work may be threatened by external influence, as the ACU is obliged to undertake audits ordered by parliament (if requested by more than one third of its membership), and the number of such orders is not limited in the ACU Act. Non-binding requests for audits can also be put forward by the President, the Cabinet of Ministers, individual members of parliament and parliamentary committees. Such proposals are considered by the ACU board and either accepted for implementation or put aside for observation as a potential risk area. The percentage of the activity of some departments spent working on such orders or requests – to be undertaken at short notice and in the areas of particularly high interest to Parliamentarians – may even reach 90%. The extent to which such requests have also had an impact on the audit approach of the ACU would require further analysis. 

The ACU Act imposes on all control bodies set up within selected institutions, including internal control and audit, an obligation to facilitate the operations of the ACU by providing necessary information on the results of their audits. The Act envisages measures to enforce the ACU mandate, including legal responsibility for refusal, avoidance or falsification of information or documents required by the ACU. In the 10-year history of the ACU, there was only one case where the auditee did not allow ACU auditors to enter its premises; this case is currently being brought to court. 

As for staffing issues, the ACU has adopted competitive recruitment procedures and, like other Ukrainian public institutions, has a policy of drawing from a “personal reserve” of potentially good candidates, such as previous ACU employees or experienced employees of governmental institutions. 

Professional development programmes are based on two systems: 

• system of obligatory training for civil servants, introduced by the Law on Civil Service, which requires every civil servant to undertake special refresher training every five years;  

• own training activity developed by the ACU, which includes training carried out by university departments or professional organisations in the audit area (in Kiev and other cities where regional offices are located). Such training is carried out based on curricula prepared by the ACU. A number of Ukrainian educational or professional institutions already offer studies in auditing. In addition, there are training events led by ACU staff responsible, for example, for the development of audit methodology or IT experts. The training programme for 2006 has been prepared on the basis of a questionnaire, in response to which all ACU employees specified their training proposals.  

The overall intensity of training in 2005 was very high, with 368 ACU staff taking part in various forms of training. These training activities indicate the high importance given by the ACU to staff development. However, now it would be more beneficial to prepare a human resources strategy for a longer term, showing specific objectives to be achieved in terms of staff numbers, required qualifications and promotion schemes. This strategy would include a thorough training needs assessment, which would provide the natural framework for a specific training strategy. 

For the past two years, as part of their obligations as civil servants, ACU staff have participated in an annual performance evaluation, which was carried out in accordance with the Law on Civil Service and included the employee’s self-assessment of the supervisor’s assessment. A more customised approach by the ACU would be needed. 

The IT potential of the ACU has been given a very high profile. Its computer system has been set up on the basis of European and American standards. The system is of high quality, in terms of both hardware (all work stations are equipped with a PC and a suitable number of portable computers is available to auditors on mission) and software. The central office and regional offices have local computer networks, equipped with a system for the electronic circulation of documents, which have been set up in accordance with the safety standards of Ukraine (with a limited number of work stations having access to Internet). The system provides the ACU staff with access to a wide range of information, including more than one million electronic documents, such as binding legal regulations and financial, accounting, statistical and banking reporting from key state organs. An electronic library was created in 2004 and contains a number of documents and publications on finance, audit, accounting and banking. The ACU is one of the few SAIs that will carry out the IT self-assessment, using COBIT methodology. 

The use of IT at the moment is limited, and rightly so, to the management of the institution and report drafting. Future developments here too require a more explicit strategy or policy document. A matter for consideration is the extent to which all IT potential is used for the purpose of increasing internal communication and facilitating working relations. 

Conclusion: 
The legislation provides the ACU with the satisfactory base for its functional and operational independence. However there are still need for improvements, in particular in the key field of programming the audit work. 

5.6.2.4 Are the SAI’s annual and other reports prepared in a fair, factual and timely manner? 

The reports issued by the ACU contain the results of audit, audit-analytical or purely analytical work. For its analytical work, the ACU relies on information, including public statistics, while in its audit work the ACU uses information and documents submitted by audited entities as well as evidence collected directly on the spot. The ACU Act gives to the ACU the necessary powers for collecting evidence, which includes full access to the premises of audited entities, necessary documentation and information as well as the right to demand explanations from employees. To cover specialised aspects arising in relation to ACU work in areas where it lacks relevant expertise, the ACU has been given the right to contract external experts. 

Particular tasks, such as audit or analytical work, are normally conducted by teams, working together in preparing the work, carrying out the audit or analysis, and drafting reports. Audit preparation includes carrying out a preliminary analysis based on information concerning legal regulations, financial data on budgetary allocations, financial and statistical reports, organisational structure, implementation of programmes financed from the state budget, materials from previous examinations by the ACU or by internal control and audit, as well as information from the media. A rough estimate is that when carrying out an audit, about 40% of work time is spent in the home office and about 60% in the premises of audited entities. 

Audit reporting is carried out in two stages. The first stage is the auditors’ preparation of the report on the specific entity. This report contains facts and assessments made in the course of the examination and evidence gathered from the supporting documentation. This report is signed by the auditors and the head of the audited entity. Reports on all entities audited within the given examination serve as a basis for preparation of the final report, which is approved by the ACU College after opinions have been obtained from the internal ACU units responsible for methodology and legal issues. The final document, containing key findings, conclusions and recommendations, is prepared for wider distribution to parliament and to the general public. 

The “contradictory” procedure takes place at both reporting stages. After obtaining the draft audit report, the head of the audited entity has five working days to present written objections to the team leader, who is obliged to carry out an analysis and present the results of this analysis in writing. Refusal of the head of the audited entity to sign the audit report does not prevent the ACU from continuing the audit process. A refusal is to be noted in the report. At the stage of the final audit report, the head of the audited entity has three working days to present his/her position. The head is then invited to the ACU College meeting, where the final audit report is discussed, and may present his/her opinion. This is a well-regulated process, but a certain degree of flexibility would be welcome to allow auditees more time to provide their observations. The time frame for contradiction should be commensurate with the content of the report and with the level of complexity of the issues addressed. 

The key quality control mechanisms used by the ACU include unified formats for audit programmes and audit reports and the review by team leaders of reports and working papers prepared by audit staff. There are no particular requirements for documenting this kind of work. There is also an internal consultation mechanism, involving mainly the divisions responsible for legal and methodology issues. There is, however, no specific policy on quality assurance. 

In the binding legislation98, deadlines have been set for the preparation of key ACU reports only. The ACU annual activity report is to be presented to parliament by 1 December of the following year. This report contains a summary of work carried out by the ACU during the year under review, with a short overview of key findings of audit and analytical work in specific areas. The other key report is the ACU analysis of the report on the execution of the state budget, which is to be presented by the ACU to parliament within two weeks of its presentation by the Cabinet of Ministers (which is to take place before 1 May of the year following the year under review). These deadlines are met by the ACU. There are no other deadlines for the presentation of ACU reports. There is, however, an internal agreement that at least one report should be issued per unit per quarter. This means that carrying out one audit, from the preparatory stage to the final report, takes about 2.5 months. This short time frame increases the chances that reports will be up-to-date. On the other hand, this time limitation could pose an important self-restraint on the activities of the ACU. 

The ACU also produces quarterly analytical reports on the execution of the state budget. This is an analytical exercise carried out on the basis of monthly reports on budgetary revenue and expenditure, obtained from central and local entities that are users of the state budget. 

Conclusion: 
Too much of the ACU resources is assigned for analytical work, based on data and information obtained from other institutions without proper verification through audit work. Such reports add little value as compared to reports prepared by other institutions and in particular by the State Treasury. Working capacity of the ACU is anyway limited in view of its size therefore the share of the non-audit work should be seriously reconsidered. 

5.6.2.5  Is the work of the SAI effectively considered by parliament e.g. by a designated committee that also reports on its own findings? 

In parliament there is no special committee responsible for considering all of the ACU’s work, but reports and information submitted by the ACU, including the annual report on ACU activities, are discussed either by the whole parliament or by its relevant committees. According to the ACU Act, parliament may authorise a relevant committee to carry out analyses of the impact of ACU work and compliance with instructions (in principle at least twice a year), but these analyses have never been made. Conclusions of such analyses could potentially strengthen pressure on auditees for the implementation of ACU recommendations. Little importance seems to be attached to ACU reports by the State Budget Committee, which does not regard them as adding any value in comparison to government reports. There is also limited interest in ACU proposals for legislative changes. The potential interest of parliament in ACU work seems to be generally limited.  

All audited entities are obliged to present information on the implementation of ACU recommendations. However, this requirement is not always fulfilled. For example, in 2004 no information was provided concerning audit recommendations in ten audited areas. In some cases, even if such information was provided, it was only vague. However, the overall perception of audited entities is that other bodies, such as the State Tax Administration and the State Control and Revision Service, have a much greater impact on their work, which could be connected with the significantly increased frequency of their examinations. 

98 The ACU Act and the Budget Code of 2001. 
The ACU shows high financial results of its examinations. In 2004 the overall level of detected errors and irregularities reached 7.5 billion UAH (more than 1.1 billion EUR99), including over 5 billion UAH of illegal, irregular or unauthorised expenditure and over 2.5 billion UAH of ineffective expenditure. The level of detected irregularities and errors has been growing through the years, starting from 0.8 billion UAH (approximately 380 million EUR100) in 1997. 

The media constitute an important instrument for the dissemination of information on the results of ACU work. The ACU presents its reports to the media and publishes press releases on its work. There is also a permanent TV programme, “Accounts from the Accounting Chamber”, which presents the results of ACU activity. Growing public interest in ACU work is shown by the increase in the number of publications on the ACU – 705 in 2003 and 1,437 in 2004. An important way of disseminating information on the results of ACU activity is its web site. The number of visits to the ACU web site at the end of 2004 was 840,000 (an increase of 300,000 compared to 2003). 

The impact of ACU work is strengthened through co-operation with law enforcement bodies. The ACU is obliged to inform law enforcement bodies on suspected infringements. Such information is approved by the ACU College and sent to both enforcement bodies and parliament. In 2005 about 15 such cases occurred. In the opposite direction, enforcement authorities also ask the ACU for audit documentation to be used in their investigations. In 2005 there were about 30 such cases. 

Conclusion: 
At the moment there is little impact of ACU work on parliament’s activity and on the budget discussion in the Rada. 

5.6.2.6  Has the SAI adopted internationally and generally recognised auditing standard and how far have they been implemented? 

In 2001 the ACU established a division of internal standards, analytics and development, with the objective of improving the effectiveness of ACU work. The division is currently staffed with 17 employees. The task of the division is to prepare internal guidelines, give advice to auditors in the preparation and performance of audits, and comment on draft final audit reports from a methodological point of view. The establishment of this division shows the importance attached to the development of ACU audit methodology. 

The division has already prepared a large package of 31 instructions and guidelines for auditors. These documents contain a set of procedures related to the organisation of work, preparation of reports and management letters, etc. The most important is the Accounting Chamber standard – procedure for preparation and conduction of audits and drawing up of their results (ACU Board resolution 28-6 of 27.12.2004). The package also includes temporary guidelines for the audit of effectiveness, combining the elements of legality and regularity with economy, efficiency and effectiveness. However, further developments in this respect are still needed, particularly with regard to more detailed guidelines focused on field auditing standards and responding to the question of “how to audit” rather than on procedures to follow. To this end, it would be useful to consider the European Implementing Guidelines for the INTOSAI Auditing Standards, also with a view to further development of parallel audits with EU SAIs. 

This set of documents, while a very useful initiative, cannot be regarded as an audit manual, and there is obviously a need for further developments in this area, provided of course that the focus of audit work is more clearly defined. 

99 Exchange rate in 2004 (according to the National Bank of Ukraine): 100 EUR = 660.94 UAH. 
100 Exchange rate in 1997 (according to the National Bank of Ukraine): 100 EUR = 211.29 UAH. 
Conclusion: 
The existing methodological framework of the ACU audit work is insufficient, as it mostly focuses on procedural aspects. Therefore further work is needed to adapt the recognized international standards and to implement them into the work practice. 
5.6.2.7 Is the SAI appropriately involved in international professional activities? 

The ACU now attaches due importance to international co-operation, at both multilateral level, as an active member of INTOSAI, EUROSAI and its working groups, and bilateral level, as a partner of other SAIs in audit activity. 

The ACU is a member of the EUROSAI Working Groups on IT and Environmental Auditing (WGEA) as well as INTOSAI Working Groups on compliance audit, public debt and environmental audit. In the framework of the WGEA, the ACU has proposed to carry out a parallel audit on the elimination of the consequences of the Chernobyl disaster. According to preliminary assumptions, in 2007 the ACU will pass the results of its audit to the SAIs of donor countries, who will then carry out their audits of the use of donor funds (Austria, Czech Republic, Denmark, Lithuania, Poland, Switzerland and the European Court of Auditors). 

The ACU has carried out parallel audits with the SAI of Hungary – concerning the protection of the upper Tisa – and the SAI of Poland – concerning measures for flood prevention in the Carpathians region (joint report to be completed in March 2006) and for setting checkpoints on the Polish-Ukrainian border (joint report published in January 2006). The ACU also participates in the preparation of a parallel audit to be carried out with the SAIs of Belarus and Poland in 2006 on the protection of the Bug river basin against pollution. 

The ACU has been the beneficiary of an extensive two-year technical assistance project funded by TACIS, which has exposed staff and management to a number of new practices in audit and audit-support related areas. 

Conclusion: 

The ACU takes active participation in international cooperation, in particular by carrying out parallel audits with other SAIs. This activity should be continued as it is beneficial for further development of its working methods.  
5.6.3 Capacity to Further Develop the System 
The ACU staff and management have been able in the past ten years to set up and develop from nearly nothing a new and key institution in Ukraine. This is not a small achievement and it indicates the ACU’s capacity to make further progress, as further progress is indeed needed. The key strengths of the ACU include its legally guaranteed position as the supreme external audit body of Ukraine, visible capability of struggling to further strengthen this position and potential, creative staff and good operational conditions, including its growing territorial structures, good working conditions (the Kiev premises are outstanding) and modern IT potential. 

Moreover, during almost ten years of development and in spite of its nearly continuous struggle in a difficult political environment and the little external understanding of the role of external audit, the ACU has proved its strong commitment to progress towards effective fulfillment of its mandate. The ACU is the one and only external audit institution of Ukraine with the necessary guarantees of independence. While other state control bodies have a longer experience and much greater potential, they cannot compete with the independent status of the ACU as they are part of the governmental administration and therefore do not meet basic international requirements for an external audit institution. However, the ACU still has to demonstrate the benefits of its activity to strengthen public accountability and to improve the sound management of public finances. This process of strengthening the position of the ACU is continuing, which is visible in the latest amendments to the Constitution, expanding the audit mandate of the ACU, and in work on the new ACU Act, which has developed in collaboration with external experts and based on international requirements and mechanisms functioning in other European SAIs. Another important asset of the ACU is its committed and trained staff, who are capable of proposing improvements, such as creating three-year waiting lists for audits in addition to annual planning, organisation of informal post-audit meetings with representatives of audited institutions to discuss key findings and proposals for recommendations, and lobbying in parliament in favor of ACU proposals for changes in legislation. 

The key weaknesses of the ACU remain its too small size and capacity to effectively fulfill its mandate, the high proportion of analytical work as compared to audit activities, and deficiencies on the methodological side of audit activity, related in particular to insufficient work on regularity audit, as understood by INTOSAI Auditing Standards. Added to all this is the excessive attention given to ad hoc audit proposals of parliament, which risks distorting the ACU’s planned activity, as well as the low importance attached to ACU reports by Parliamentarians. The objectives and scope of audit work also need to be reviewed. In particular, the annual report on the execution of the state budget has to be placed at the core of ACU activities so as to provide parliament with appropriate and extensive information on the execution of the entire state budget and to create an adequate basis and framework for the programming of specific audit work. In the future this could lead to a procedure of formal discharge of the government by parliament of its function to execute the state budget  

In this regard, an active approach to multilateral and bilateral co-operation with other SAIs also provides the ACU with the opportunity to share audit experience and to establish its position among other SAIs. 

Key threats to the ACU could be connected with either maintaining the status quo by fixing the marginalisation of the ACU’s role as compared to other state control bodies, or slowing down the process of democratic reforms in Ukraine, which might even to weakening the ACU’s position, as was the case in the past. 

5.7 Public Procurement System 
5.7.1 Introduction 
The World Bank in late 2005 and early 2006, and Sigma in early 2006 reviewed, in parallel, the public procurement system of Ukraine. The World Bank, jointly with a Government of Ukraine designated counterpart team, carried out its review to update its 2001 Country Procurement Assessment Report (CPAR) as part of its Economic and Sector Work program for Ukraine; Sigma assessed the procurement system at the request of the Ukraine Authorities in the context of a broader assessment of public governance in a European perspective. During the period in which the reviews were conducted, major changes were made to the public procurement system. The two teams co-operated closely and shared draft assessment reports. As a result of this cooperation, the two reports, with some difference of emphasis and detail, are consistent in their conclusions and recommendations.  

Sigma’s review of a national public procurement system is based on its accumulated experience in assessing the systems of candidate countries to the European Union. The objective of this review of the public procurement system of Ukraine is not to determine compliance with European legislation on public procurement, but to determine the extent to which this system meets internationally accepted standards and good practice in the area of public procurement. The review has nevertheless applied the same methodology, content and format of report that has been utilised in Sigma’s reporting to the European Commission on the state of public procurement systems in EU candidate countries. 

As guidance for a better understanding of the conclusions and recommendations of this report, the following baselines or benchmarks are used. 

Sigma believes that a sound and efficient public procurement system should be established on the basis of several guiding principles and objectives.  

The principal objective of a national public procurement system is to ensure efficiency and “value for money” in the use of public funds while adhering to fundamental, and internationally agreed, objectives and principles, namely transparency, non-discrimination and equal treatment. Performance and efficiency in procurement operations are ultimately measured at the transaction level – the market interaction between purchasers and suppliers – where the cost of the acquisition process is determined. Legal and institutional frameworks, including other influencing factors, set the basic conditions for the way in which procurement may be undertaken procedurally; the results that can be expected; and the potential efficiency gains that can be achieved. Within this environment, the professionalism and experience of public purchasers in managing the procurement process and taking advantage of competition in the market is decisive in ensuring the outcome in terms of “value for money”. 

Basically, the following features would characterise a sound and efficient public procurement system: 

• National legislation in compliance with international good practice and appropriate procurement policies and rules on the effective, efficient and proper use of public resources;  

• Well-developed and credible central structures with sufficient administrative capacity for the effective implementation of laws and other national policies, including the preparation and dissemination of information, and the provision of guidance and training to stakeholders in the system, including purchasers, economic operators, review bodies and auditors;  

• Review systems capable of providing rapid and effective remedies;  

• Information-gathering systems that enable compliance with the obligation to provide information on the state of the procurement system; 

• Clear strategies and policies for the allocation of responsibilities and establishment of structures for public procurement decision-making, for public expenditure accountability, for improving efficiency, and for combating fraud and corruption; 

• Appropriate means for monitoring the effectiveness of policy and the legal framework, taking into account the need to strike a proper balance between control and discretionary power so that a contracting authority can be made accountable for its decisions; 

• With the main aim of increasing efficiency and “value for money” in procurement operations, any plan to develop and improve a public procurement system should preferably be guided by the following strategic approach:; 

• Adherence to the principle of a decentralised public procurement system, in which public purchasers are granted the appropriate degree of responsibility and have the corresponding power and means to make decisions and manage the entire procurement process efficiently, in accordance with the principle of accountability; 

• Creation of a public sector market that is open, sound and competitive, and from the suppliers’ perspective, attractive and credible, with fair and reasonable conditions for participation; this market provides access to a rapid and effective system of remedies; 

• Guiding the future improvement of the public procurement system – legally, institutionally and operationally – by means of a widespread and genuine understanding of the conditions and prerequisites needed for the creation of an efficient, transparent and credible public procurement system capable of generating efficiency and cost-effective procurement that is in the best interests of contracting entities and of the country as a whole. 

5.7.2 Legislative Framework 
The Law on Procurement of Goods, Works and Services for Public Funds (PPL) in its present form dates from 2000 and has been amended nine times, most recently on 14 December 2005. The initial law is based on the UNCITRAL model law on public procurement. This basis is reflected in the structure and most visibly in the broader range of award procedures as compared to the EC directives. 

The latest amendment to the PPL in December 2005 is the result of a process that actually started with an amendment to the PPL on 18 November 2004, followed by another amendment on 16 June 2005. These three amendments have generated major changes in the public procurement legislative framework, in particular institutional changes but also, to a significant degree, procedural changes. Although the December 2005 amendment to the PPL was vetoed by the President, an overwhelming parliamentary majority voted to overturn the presidential veto on 21 February 2006. The PPL became effective on 17 March 2006, and this report focuses on the latest PPL, including all recent changes. The latest amendments were apparently adopted by parliament without any prior government-wide consultation.  

In addition to the PPL, two related laws concern public contracting. Both laws were to be included in the PPL reform, which according to government planning was foreseen to commence in 2006. The first is the Law on Public Order for Supply of the Production for Priority Public Needs. This law covers various types of vital deliveries that are not necessarily covered by the PPL exemptions, for example on state secrets. There is therefore an overlap with the PPL, which in the latest amendment has been resolved by abolishing the specific contracting procedures under the Law on Public Order and instead making the PPL applicable.  

The second related law is the Law on Defence Contracts for Government Account. This law has not been amended in accordance with the latest amended PPL. As the PPL covers defence contracts, there is a potential overlap between the two laws. 

In addition to the PPL, the government issued in 2000 a multitude of secondary legislation (see Annex 6.3.1). 

Main Composition and Structure of the PPL  

The following evaluation of the PPL is made on the presumption of Ukraine’s political intention to join WTO and ultimately seek EU membership. For the moment the evaluation does not seek to examine the strict word-by-word compliance with either the EC directives or the WTO Procurement Agreement. The objective is rather to ensure that basic EU/WTO procurement principles are adequately incorporated in the PPL, as was stated in the recent Government Strategy for Development of the Public Procurement System dated 21 December 2005. In addition, based on other sources of good international practice, the evaluation makes several recommendations in relation to issues of principle and procedure. 

The PPL is divided into the following sections: 

• General provisions, 

• General conditions of procurement, 

• Procedures of open and restricted tenders, 

• Two-stage tender procedure, 

• Procedures of the request for quotations and procurement from a single tenderer, 

• Procurement contract, 

• Appeal against application of procurement procedures, 

• Final provisions. 

5.7.2.1 Coverage and Principles 

The PPL covers entities within state and local governments, public enterprises, and private enterprises in which the public share is 50%. The law does not distinguish between classical and utilities sectors. In addition, contracts concerning the supply of water and energy are exempt. The same is the case for contracts concerning various telecommunications, postal and railway services. Contracts concerning waste water and sewage maintenance are also exempt, but not contracts concerning other waste management.  

Some educational activities are also exempt. In addition, there are provisions concerning secret contracts and procurement outside Ukraine. To be covered by the PPL, the funds used for procurement by contracting entities must be from state or local budgets or from other designated public budgets.  

The PPL defines participants in procurement procedures as either physical persons residing in Ukraine or legal persons, regardless of residence. 

The PPL sets out, in a separate provision, basic public procurement principles. The law recapitulates the generally recognised principles of non-discrimination, transparency, etc. In addition, the PPL includes “promoting the protection of interests of the national producer, in particular the agricultural producer in organising and effecting procurement”. 

Comments: 
• The 50% public share rule means that the PPL also covers ordinary, publicly owned enterprises of an industrial or commercial nature, which is inappropriate and does not conform to sound international practice. A PPL is not designed to effectively regulate purchasing procedures and functions in commercial and industrial enterprises, including state-owned commercial monopolies. Public procurement rules should only apply to entities that pursue public sector functions or activities. On the other hand, the PPL is also restricted to procurement financed by public funds (see comment below). The distinction between public and private activities should be drawn more clearly. 
• The double condition that procurement must be made by specific entities AND using specific (public) funds could be misunderstood as implying that the public sector is free to behave as it wishes as long as public funds are not being used. The EU and WTO rules aim to regulate the entire range of procurement activities of public sector entities, the presumption being that they act in a public capacity, irrespective of the origin of the funds.   

• There should be no difference in treatment of enterprises organised around a physical person and enterprises that are incorporated legal persons. The consequence of this distinction is that some foreign enterprises will be excluded on the basis of their structure alone. 

• Overlaps between the various procurement laws should be avoided, and each law should explicitly define its relation to the other laws. 

• The PPL is one of three laws applicable to public contracting. The two other laws, namely the Law on Public Order for Supply of the Production for Priority Public Needs and the Law on Defence Contracts for Government Account, are not the focus of the present review.   

• Special rules for utilities have not been introduced in Ukraine, mainly because no privatisation has taken place yet in the utilities sector. Utilities are governed by the PPL, as are other public entities. At this time, consideration should also be given to lifting the exemption in the PPL with regard to certain utilities contracts. The EU utilities rules are necessary because the essentially public functions of energy supply, public transport, etc. are in the hands of both public and private companies, which have been granted exclusive rights to operate a public service function in the utilities sector.  

5.7.2.2 Thresholds  

The PPL applies to supplies and services contracts of a minimum of 30,000 UAH (6,000 EUR) and works contracts of a minimum of 300,000 UAH (60,000 EUR). Other thresholds concern the request for quotation procedure, which can only be applied on contracts below 100,000 UAH (20,000 EUR), and the price reduction procedure, which only applies to contracts of 100,000 UAH (20,000 EUR) and above. In addition, the consent of the authorising agency is required for the use of restricted tendering for contracts above 500,000 UAH (100,000 EUR) and for single-tenderer procurement of supplies/services above 30,000 UAH (6,000 EUR) and works above 300,000 UAH (60,000 EUR).  Furthermore, the PPL sets out a specific set of thresholds, expressed in euros, for contracts that need to be published internationally (200,000 EUR for goods, 300,000 EUR for services and 4 million EUR for works). The conversion rate used is 1 UAH = 0.20 EUR. 

Comments: 
• It is unnecessary to require approval in advance of the use of restricted tendering and single-source procurement. After all, the conditions for use of these procedures are set out in the PPL itself. This kind of ex ante control can therefore be fully replaced by allowing tenderers and other tenderers the right to complain about the choice of award procedures (see comments to the PPL remedies rules). 

• The many different thresholds make the PPL difficult to apply.  
• The request for quotation procedure is based solely on price and is not necessarily the most appropriate procedure for low-value procurement of services and other non-standard deliveries. Consideration should therefore be given to introducing a tender procedure, which is simplified with respect to time limits, publication requirements, and tender specifications (see further comments under 2.6 below). 

5.7.2.3 Tender Committee 

Contracting entities must establish a permanent tender committee to execute all procurement procedures. There is no maximum number of members, but at least five members must represent the contracting entity. The chairman plans and organises the work and is described as being personally responsible. Decisions are taken by simple majority, with the vote of the chairman being decisive. Committee members are required to have a specific certificate as proof of having received procurement training in institutions licensed to deliver such training. Outside professionals may be called in to assist the committee in its work. 

Comments:  
• The intention of the rules is to promote the development of internal expertise in the contracting entities, and this is a positive step. 

• The mandatory use of permanently established tender committees is highly questionable. Instead, stronger reliance should be placed on the line organisation and, where existing, on the specialised procurement department of the contracting entity. Tender committees should be formed on an ad hoc basis and composed of experts corresponding to the nature of the contract. Such an arrangement better clarifies within a contracting entity the point of responsibility for conducting the procurement process.  

5.7.2.4  Electronic publication of notice 

The PPL makes it mandatory to publicise the various notices throughout the procurement process in electronic as well as printed media. The contracting entities are supposed to choose “on their own and on a competitive basis” among available Internet information systems. The PPL requires that these systems be approved by the appropriate state bodies to ensure data integrity. The systems must be accessible in both Ukrainian and English languages. 

The PPL draws a distinction between electronic systems that merely provide tender documents and systems that allow binding offers to be made and received – in other words, the procurement process as such (digital signature, etc.).  

Comments: 
• In line with the EC directives, the PPL should go beyond the issue of data integrity and require that the systems be broadly accessible and compatible with commonly available Internet applications and necessary software. With a view to promoting an open and transparent electronic environment, better opportunities for obtaining financing for the further development of electronic solutions will be provided, for example by the World Bank and Sida. 
• For the purpose of electronic publication of procurement notices, the requirement that providers of web-based systems must be authorised or certified seems excessive. The system of publication of notices is further commented on in section 2.7 below and in the institutional section. 
5.7.2.5 Preferential arrangements and non-discrimination clauses 

The PPL operates with several systems of preference, and only one is non-mandatory for the contracting entity. A preferential adjustment must take place in favour of national enterprises – offering products manufactured in Ukraine – in tenders concerning contracts below 200,000 EUR for goods, 300,000 EUR for services, and 4 million EUR for works.  

In all tenders, irrespective of value, preference must be given to sheltered workshops and prison workshops.  

For certain types of goods, services and works typically produced by such workshops and therefore included in a special government list, the contracting entity is obliged to invite only such enterprises to tender. Finally, a contracting entity is entitled to require for services and works contracts that foreign tenderers use Ukrainian materials and labour. For the procurement of agricultural products of Ukrainian origin, the PPL requires that only national producers participate. 

The use of the above arrangements must be mentioned in the tender invitation notice and are explicitly exempt from the non-discrimination provision of the PPL, which otherwise determines that “national and foreign tenderers shall take part in the procurement procedures on an equal basis according to (PPL)”.  

The non-discrimination provision furthermore obliges the contracting entity to ensure equal access to information of all tenderers. 

Comments: 
• The scope for preference in the PPL is much broader than the scope allowed according to EU and WTO rules and is therefore open to criticism for going beyond international good practice. The WTO rules allow developing countries to have preferential schemes for the benefit of typically small-scale local industries. The EC directives allow special tenders to be reserved for sheltered workshops. The general viewpoint is that economic and industrial development should be pursued by specific policy instruments, such as targeted regional programmes, and not by distorting open-market mechanisms, such as public procurement.  

• The PPL should not make it mandatory to use preferential rules. Normally the legislation leaves it to the contracting entity to decide in each individual case whether or not to apply preferential treatment.  

• The PPL version of the equal treatment provision only partially introduces the principle of equal treatment. In its complete version, the principle goes further than the subject of information and obliges the contracting entity to treat all tenderers equally in all respects throughout the procurement process. 

5.7.2.6  Types of award procedures 

The PPL includes the following award procedures, most of which are similar to the procedures of the EC directives and especially to those of the UNCITRAL model law: 

• open tender  

• open tender with price reduction 

• restricted tender 

• pre-qualification for tenders with restricted participation 

• two-stage tendering 

• request for quotations 

• single-source procurement 

• inter-agency co-ordination 

The open procedure resembles the open procedure of the EC directives. The open procedure is the main procedure to be used unless specific circumstances justify other procedures. The time limit for submission of tenders is normally 45 days, but in some cases it can be reduced to 21 days (no specific justification is mentioned). 

The open tender with price reduction may be used for standard goods and services when the contract is above 100,000 UAH (20,000 EUR).  The tender proceeds as an open tender, with the difference that the submission of proposals takes place in two stages. In the first stage, preliminary tenders are submitted without any indication of price. In the second stage, the preliminary tenders selected in the first stage are invited to submit a final tender, with an indication of price.  Then follows a reverse auction, where tenderers are invited to adjust their prices downwards. The winner is the tenderer capable of proposing the lowest price. The time limits are 21 days for submission of preliminary tenders and 10 days for the final tenders during the second stage. 

The restricted tender may be used where there is a limited number of potential tenderers due to the complicated or specialised nature of the goods, services or works in question. The use of this procedure for contracts above 500,000 UAH (100,000 EUR) requires prior approval from the authorised agency. Only the invited tenderers – at least two – are entitled to submit tenders. Time limits for the submission of tenders are identical to those of the open tender, namely 45 days, which in some cases can be reduced to 21 days. 

Pre-qualification for tenders with restricted participation gives the contracting entity the option to include a pre-qualification procedure, in which case the procedure may be used for any contract without prior approval. The invitation to pre-qualify is to be published in accordance with the publication rules for open tender. The time for submission of pre-qualification applications should not be less than 15 days, and the decision by the contracting authority must be made within 14 days from the date of opening of the proposals. The time limit for submission of tenders by pre-qualified applicants must not be less than 10 days.  

The two-stage tender may be used in cases where the goods, services and works cannot be sufficiently specified in advance. The procedure may also be used in cases of “scientific research, experiments or development work, the provision of consultancy and other special services”. The first step consists of the submission of preliminary offers without any price indication. Negotiations are then conducted with the tenderers, and technical specifications and award criteria are developed. The tenderers whose preliminary proposals were not rejected are then invited to submit a final tender, with an indication of price. Time limits are 30 days for the submission of preliminary tenders and 15 days for the submission of final tenders in stage two. 

A request for quotations may be used for standard goods and services when the contract does not exceed 100,000 UAH (20,000 EUR). At least three tenderers must be invited, and the lowest price is the only award criterion. The invitation must also be published on the Internet. The time limit for submission of quotations is determined by the purchaser. 

Single-source procurement is a procedure whereby the contracting entity contacts and negotiates with only one enterprise. The procedure may be used in situations comparable to those for the negotiated procedure of the EC directives. The use of this procedure for goods and services contracts above 30,000 UAH (6,000 EUR) and works contracts above 300,000 UAH (60,000 EUR) requires prior approval from the authorised agency.  

In addition, there is a procedure referred to as the inter-agency co-ordination procedure. This is not a tender procedure as such, and it has certain similarities with centralised procurement according to the EC directives. For certain types of goods and services determined by the government, it is possible for contracting entities to pool their procurement operations, provided that the amount exceeds 700,000 UAH (140,000 EUR). To conduct this type of procurement, the government must appoint a “general client”. Once the tender has been completed, it is the individual participating contracting entity that enters into a contract with the successful tenderer. 

Comments: 
• Open tender with price reduction should be abolished as a procedure. It is not a process that ensures fairness and the most favourable competitive pricing in the best interests of the contracting entity. It appears to be a non-electronic version of the electronic auction that is introduced in the new EC directives. The use of electronic processes is not simply a matter of technology. It aims to ensure the anonymity and competitiveness of the process and thus reduce the risk of collusion and co-ordinated pricing among the participating tenderers.    

• The pre-qualification procedure presented in the law is not appropriate; in particular, there are no justifications for its use and inadequate time limits. It is also unclear whether it should be seen as a variation of the restricted tendering procedure or just a simplified, inadequate open tendering exercise.  

• The restricted procedure of the EC directives should be introduced in the PPL. As mentioned above, a pre-qualification phase is intended to limit the number of tenderers, especially in cases where the contract in question requires specific resources and skills. The restricted procedure of the EC directives adds the pre-qualification or short-listing of service providers or consultant firms to the open procedure. In other words, it allows any tenderer the chance to participate, subject to pre-qualification, and gives to the contracting entity the possibility of inviting only qualified tenderers. A procedure of this kind is particularly appropriate for works contracts, consultancy and other intellectual services, and comprehensive services/supplies contracts, concerning for example IT solutions.  

• The two-stage tender procedure could be made more transparent and brought closer to the equivalent competitive dialogue procedure of the EC directives by including a pre-qualification procedure to ensure a transparent selection from among interested tenderers. 

• The scope for the two-stage tender procedure is too wide. It includes in the PPL contracts that are special from a scientific/technical perspective but not necessarily impossible to describe. In fact, the scope is so wide that most service contracts could be covered by the procedure. This scope obviously undermines normal, more transparent tender procedures.  

• As mentioned above under 2.2., it would be useful for the PPL to include an alternative to the request for quotation procedure for smaller contracts. The solution would be to allow a simplified procedure offering more along the lines of the EC directives but with flexibility and usefulness. The procedure should use the same award criteria as in the EC directives, but allow for a direct invitation to tender under a simplified, but open, periodical pre-qualification exercise, with shorter time limits and simpler tender documentation. Such a procedure would be better suited to the procurement of services, including consultancy services, and small works contracts.   

• The minimum time limits for the various procedures differ to such a degree that it makes it unnecessarily difficult to apply the law. 

• The inter-agency procedure is a positive step towards introducing frameworks and co-ordinated purchasing along the lines of the EC directives. However, for such purchasing arrangements to work, the provision in question would need some clarifications with regard to the commitments concerning prices and other conditions that need to be agreed between the general client and suppliers. 

• The introduction of electronic procedures along the lines of the EC directives (e-auctions, etc.) will facilitate procurement routines, in particular for standard deliveries. However, such procedures require an environment where the use of IT is widespread and where electronic procurement facilities are accessible and transparent (see also the comments in section 2.4 above). 

• The single-source procurement procedure should not be used as a follow-up to “contests”. The PPL allows single-source procurement in the case of contracting winners of architectural or art contests. Unlike the EC directives, the PPL contains no requirements for such contests with respect to access, objectivity, etc. This provision therefore allows too much discretion and de facto gives to architectural services a one-off status that is similar to that of artistic performances. 

5.7.2.7 Publication procedures 

The PPL resembles the EU directives in terms of its requirements concerning annual notices on planned procurement procedures and on the start of individual tenders, including a special notice in the case of pre-qualification, as well as notices on the results of tenders.  

With the latest amendments, the PPL reflects the considerable institutional changes concerning publication, notably the replacement of the Procurement Bulletin. 

The PPL designates several media for the publication of notices. However, the PPL requires an information bulletin to be published by the Tender Chamber, which includes information on specialised publications, international editions and Internet information systems with a possibility to publish in a yet unnamed specialised publication. Sigma has been informed that the Internet facility for publication of notices on subscription conditions is monopolised by a private service-provider (European Consulting Agency). Apparently the December 2005 amendment removed any indication of multiple publication media provided on a competitive basis.  

For larger contracts that are presumed to be of international interest (see above), the notices must be published in relevant international bulletins and websites. 

With regard to legal effects, the PPL states that the procurement process can only proceed once notification has been made in the “specialised printed mass media” or in the Chamber information bulletin as well as on the Internet101. It is the obligation of either of the printed media to control that the contracting entity has taken steps to ensure Internet publication. In the event that the notice is not published on the Internet, this constitutes a reason for cancellation of the tender.  

Comments: 
There should be a single authoritative and official tender publication. The combined effect of the various options for publication does not increase transparency. If, for one reason or another, a notice is not published at the same time in the various media, which notice should be used as a basis for calculating the various time limits? Similarly, if the content of the notices differ, which notice is then the “correct” one? Most countries have an official gazette where notices must be published before – or at least simultaneously with, publication in other media. It is also debatable whether Internet publication of notices should be mandatory as well. At the time of writing, this service seems to be monopolised by a private sector entity, namely the European Consulting Agency.  

5.7.3 Content of notices/documentation concerning pre-qualification award and possible changes 
The PPL distinguishes between qualification documents and tender documents. A separate pre-qualification phase only applies in the case of a restricted procedure and even in this case it is merely optional. As in the case of the EC directives, the qualifications of tenderers are nevertheless also evaluated during the open procedure. This follows from the PPL, which requires that the notice/announcement of an open tender contain qualification requirements.  

The pre-qualification for tenders with restricted participation has been formalised with a special opening procedure for the “qualification proposals”. These proposals are to be made on the basis of the pre-qualification documentation. The PPL enumerates the content of this documentation. In addition to information on specific pre-qualification aspects (such as precise criteria and the documents required for the purpose of proof), the contracting entity is required to include actual technical specifications concerning the tender as such.  

101 This does not apply, however, to restricted tenders, requests for quotations and single-source procurement. 
The PPL equally describes in detail the content of the tender documents for the award phase.  

As mentioned above, the tender document requirements apply to open and restricted tenders, and the time limit for tender submission is 45 days, counting from the open tender notice or the invitation to participate in the restricted tender. The time limit may in certain unspecified cases be reduced to 21 days for open and restricted tenders. In the case of the submission of qualification proposals for a tender with restricted participation, the time limit is 15 days, while the minimum time limit for the submission of tenders is 10 days. 

The contracting entity may make changes in tender documents up to three days before the deadline for the submission of tenders. The contracting entity may also extend the deadline if one or several tenderers are not able – for “objective” reasons – to submit their tender(s) within the deadline. 

Comments: 
• It is unnecessary to require the inclusion of technical specifications in the qualification documents to be submitted for the pre-qualification phase. The tenderer is in that way being charged for information that is irrelevant at the pre-qualification stage and that at any rate will be needed only in the event that he/she is selected as a qualified tenderer. Moreover, if the tenderer is selected, he/she will then be double-charged, as he/she may also be obliged to pay for the tender documents. 

• The PPL does not include any conditions for setting the time limit at 21 days instead of 45 days. This leaves too much discretion to contracting entities. 

• The postponement of deadlines in the interest of one or several tenderers by implication places the other, more efficient, tenderers at a disadvantage. Consideration should therefore be given to allowing the postponement of deadlines only in cases where tender documents have been changed.  

5.7.3.1 Tender security and performance bond 

With the latest amendment to the PPL in December 2005, the contracting entity is obliged to require tenderers to provide a tender security, which is valid for a certain period under all procedures, except in the case of the use of requests for quotations and single-source procurement. The security should not exceed 1% of contract value in the case of works and 5% in the case of supplies/services contracts. It is also mandatory to require a performance bond from the winning tenderer at the time of signature of the contract. The PPL prescribes a mandatory amount for this bond, namely 5% of the contract value in the case of works and 15% in the case of supplies/services. 

Comments:  
Tender and performance securities should be restricted to large works and supplies contracts where considerable resources need to be spent on tender evaluation and where it would mean a loss of such resources if one of the participants withdrew its tender. In other cases, the obligatory request for tender and performance securities might well affect negatively the participation in procurement proceedings and restrict competition.  

5.7.3.2 Pre-qualification/selection criteria 

Concerning selection/pre-qualification criteria, the PPL covers technical and economic aspects and personal standing. Unlike the EC directives, the PPL makes an exhaustive listing of possible criteria, for which documentation may be required. These criteria include appropriate authorisations, availability of skilled staff, and the absence of outstanding tax obligations.  

In addition to this listing, elsewhere in the PPL there is an obligation for the contracting entity to reject tenders from enterprises, including their representatives, convicted of an economic crime. Obviously, this obligation implies the requirement that tenderers also submit documentation concerning their criminal record. It constitutes therefore another pre-qualification criterion that for systematic reasons should be listed together with the other criteria. 

The UNCITRAL model law, unlike the EC directives, allows a request to tenderers during the award phase for confirmation of their qualifications. The PPL contains a similar post-qualification procedure, and for this purpose the PPL requires pre-qualification aspects to be restated in tender documents.  In addition, the PPL allows the contracting entity to require from the tenderer a confirmation of the price of the proposal. 

Comments:  
• The listing of pre-qualification criteria should be made more specific and exemplify economic and technical qualifications. Consideration might even be given to bringing the PPL closer to the EC directives by adopting their structure and types of criteria. Very little guidance is provided for contracting entities on the issue of formulation of pre-qualification criteria which, as experience has shown, gives rise to many problems. 

• The post-qualification procedure entails the use of other criteria than the award criteria set during the award phase. This discrepancy is not allowed according to the EC directives.  

• The possibility of having the price confirmed could be perceived as implying that prices may be adjusted after the tender proposal has been submitted.  

5.7.3.3  Award criteria 

The award criteria distinguish between standard (off-the-shelf) deliveries and other deliveries that are presumed to be of a “complex or specialised nature”. For standard deliveries, the only allowed criterion is “price”. For other deliveries, the lowest price is one among several criteria. There is an open-ended enumeration of criteria, such as previous relevant experience, after-sales services and operational costs. In addition, the PPL mentions as a criterion the mix of technology transfer and use of local resources102. 

When criteria other than price are used, for the purpose of the evaluation process they must be either priced or otherwise weighted to indicate their relative importance. The price factor may not be weighted at less than 70% of the evaluation. 

Comments: 
• The PPL should not mix pre-qualification and award criteria. The PPL lists previous experience as an award criterion. However, as this criterion relates to the quality of the tenderer, it would be logical in the PPL to include it among the pre-qualification criteria. The use of pre-qualification criteria during the award phase would violate the requirement of the EC directives that the award be made exclusively on the basis of the award criteria.  

• The award criteria force the contracting entity to take the lowest offer for standard deliveries. However, even standard deliveries differ in quality, and there is often a link between quality and price. This rule will therefore lead to unacceptable results in many cases and not to the best quality at the lowest price.  

• The illustrative list of award criteria – in the case of non-standard deliveries – could be broadened, notably to include criteria suitable for service contracts. 

• The PPL should include award criteria that are based on the EC directives for all types of contract or alternatively on the principles of the World Bank Procurement Guidelines for the award of goods and works contracts. Application of the EC directives would imply the lowest price, only or the most economically advantageous tender, and in the World Bank context, the lowest evaluated compliant tender. The evaluation factors used should, insofar as possible, be quantifiable and expressed in monetary terms. 

• The 15-day time limit for the evaluation is not suitable, especially for more complex contracts. This is particularly critical, because the breach of any procedure – concerning, for example, the evaluation of tenders – can lead to the invalidation of the contract by court decision (see 2.12 below). 

• The 70% weighting rule means that the price becomes the dominant criterion, even for non-standard procurement. This rule restricts the possibility of choosing quality solutions, which is of utmost importance in the procurement of services.  

• The PPL should also indicate a procedure that is suited to the procurement of consultancy services, which allows for the submission of tenders comprising technical and financial proposals placed in separate envelopes and opened on different occasions and permits a dominant proportion of quality-based award criteria. The detailed procedure should be laid down in secondary legislation.  

102 “Transfer of technologies and training of managerial, scientific and manufacturing personnel with the use of local resources, including means of production, labour and materials for the output of goods, performance of works and provision of services proposed by the bidder”. 
5.7.3.4  Rejection of tenders, cancellation of tender proceedings, information about tender results 

The contracting entity is entitled to reject all tenders, provided that this possibility has been indicated in the tender documents. 

The tender must be cancelled if, for example, fewer than two tenders were submitted. The contracting entity may choose to annul an otherwise completed tender procedure, for example if the price of the winning tender exceeds the available funds and in other cases at the discretion of the contracting entity. The participating tenderers must be informed about the cancellation/annulment within three days of the decision. 

It is odd that the PPL requires a tender procedure to be cancelled if a contracting entity fails to publish the procurement notice on the Internet. 

The date of acceptance of the winning tender is important in two respects. There is a five-day deadline, within which the winning tenderer and the other tenderers must be informed, and a 21-day deadline for signing the contract. However, no signing may take place within five days of informing the winning tenderer and the other tenderers. 

If in the end the tenderer refuses to sign the contract, then it is possible to accept the second-best tender.  

Information about the completed tender must be published within ten days of signature of the contract or of the decision to cancel/annul. This requirement applies to open tender and to open tender with price reduction (reverse auction), as well as to restricted tender and two-stage tender.  

Comments: 
• The requirement that at least two tenders need to be received should be reconsidered. Even if only one tender is received, it does not automatically mean that it is not a competitive tender. It is publication which invites competition; the contracting entity cannot force tenderers to tender. All they can do is provide the opportunity to tender; it is the provision of this opportunity that equates competition. 

• The possibility of rejecting all tenders should be removed. Although this possibility is foreseen in the UNCITRAL model law, the EC directives oblige the contracting entity to apply the award criteria. The alternative to rejecting all tenders is to cancel/annul the tender, which is possible according to both the EC directives and the UNCITRAL rules. 

• The maximum deadline of 21 days might cause practical problems, for example in the case of more complex contracts with many operational details. The PPL does not indicate any legal effect in cases where the contract is signed after the deadline. 

• The requirement to cancel a tender procedure due to failure to publish the notice on the Internet, which furthermore is a monopolised service, should be removed.  

5.7.3.5  Contracting 

With regard to procurement contracts, the PPL requires that the contract match available funds. In addition, the terms and conditions of the contract must not deviate from the winning tender. It is possible to have the contract declared null and void by a court decision in the case of violation of any of a number of procedural provisions in the PPL, if the contract does not match the tender specifications or if it was concluded in the course of a complaints procedure. 

With reference to 2.9 there is an obligatory requirement for the winning tenderer to issue a performance bond in all procedures except for in the use of request for quotations and single source procurement. 

Comments: 
• In most countries it is not possible to have a contract declared null and void or otherwise set aside due to the violation of procurement rules. The reason for this is that it is considered unreasonable in relation to the winning tenderer if he/she had no knowledge of, or was not a party to, the violation.  

• In general, this possibility of declaring a contract null and void as a result of the violation of procurement rules seems to be a very drastic sanction, which might deter enterprises from participating in tenders. 

5.7.4 Institutional Framework 
At the time of the Sigma review, the institutional framework has just undergone a dramatic metamorphosis. This report will look at both the recently abolished system and the new system introduced by the December 2005 amendment to the Public Procurement Law. It is necessary to consider both systems for two reasons: first, because the multiplicity of bodies and organisations involved in the regulation of procurement in Ukraine can only be readily understood by looking at the situation that existed before and after the amendment; second, because of the circumstances surrounding the amendment. As mentioned above in section 2 on the legislative framework, the latest amendment was based on a proposal initiated by Parliament, which was originally vetoed by the President. The amendment has now been passed by a mechanism that overturned the President’s veto. This amendment has thus caused some controversy, and it appears unlikely that this will be the end of the story. This report will thus seek to place these developments in context so as to provide a pragmatic assessment of the current situation. 

5.7.4.1  The Previous Structure 

Ukraine appears unique among reforming countries in the sense that, under both the previous and the current PPL, its institutional framework comprises both bureaucratic entities (i.e. bodies within the national administrative structure) and quasi-official bodies, organisations and/or private companies, which appear to have similar, if not identical, roles and responsibilities. The December 2005 amendment appears to have displaced the bureaucratic entity (the Public Procurement Department), which has been replaced mainly by these quasi-official bodies, although significant functions have also been removed to other bureaucratic entities.  

The institutions previously involved in regulatory activities in the area of public procurement appear to be the following: 

a) The Public Procurement Department (PPD) 
Under the previous PPL, as amended in June 2005, the functions of a public procurement office were carried out by the Public Procurement Department (PPD) in the Ministry of Economy. This department was designated as the authorised central agency of the executive for co-ordination of the procurement of goods, works and services referred to in article 3(1) of the PPL. It was not an independent authority but formed part of the system of central bodies of the executive responsible for ensuring the implementation of a uniform state policy for Ukraine’s economic and social development. 

The general functions of the PPD were broadly in line with those of equivalent offices in other countries. These included the development of regulations in respect of the operation of the state procurement system; the preparation and submission of various reports to the Cabinet of Ministers, Parliament and the Accounting Chamber; provision of explanations of the procedure of the application of the PPL; organisation of the training of specialists in the area of procurement and their advanced training, with the issuing of an appropriate certificate in an established format; international co-operation in the area of procurement; and support to the participation of domestic manufacturers in procurement tenders outside Ukraine. 

In addition, the PPD was heavily implicated in the control function. Not only was it responsible for procurement accounting by means of collecting information about planned procurement procedures and tenders, it was also involved in the approval of a procurement procedure other than the open tender and in the review of complaints submitted by participants prior to the conclusion of a procurement agreement. Its overall responsibilities included control of compliance with procurement legislation and inspections of the compliance of spending units with the requirements of the legislation. It also acted as a policeman, as it could also submit materials to law enforcement agencies in the event of the discovery of actionable breaches of the PPL. It also co-operated with the Antimonopoly Committee in the detection of violations of the legislation to protect economic competition in the area of procurement. It further co-operated with state authorities in the prevention of corruption in state procurement.  

The PPD was also responsible for two other activities of particular importance. First, it was responsible (as a shareholder) for the company that publishes the Visnyk Derzhavnykh Zakupivel (Procurement Bulletin). Second, it was responsible for the maintenance of a list of Internet information systems that corresponded to the requirements of the PPL.  

b) The Procurement Bulletin 
The Procurement Bulletin Enterprise (PBE) is a self-financing enterprise owned by the Ministry of Economy. Its main activities are the publication of the procurement bulletin itself and of methodological guidelines. The bulletin is a weekly paper publication containing procurement notices, which number approximately 1,000 per week. Article 4-1(1) of the PPL requires procurement notices and related announcements to be advertised on the Internet (see above in section 2 on the legislative framework) through systems that are in accordance with the stated technical regulations and with the PPL’s specified procedure for information systems. The PPL gives the contracting entity a free choice as to which Internet provider it will use. The PBE thus also operates a web-based advertising vehicle, which reproduces the paper notices. There are in approximately 10,000 combined subscribers to the paper (also available in public libraries) and web-based versions. Web searches are charged at $4 per sector search. The PBE, in addition, publishes a regular periodical devoted to procurement, which communicates information and statistics from the ministry and other articles on relevant issues, including practical articles by authors who are active in procurement. 

In addition to these core activities, the PBE is also involved in conducting the four-day and two-week training courses which government officials must follow in order to participate in the procurement function as tender committee members. The PBE also conducts made-to-order training programmes on demand. Finally, the PBE also assists contracting entities in tender preparation on a consultancy basis, charging an average of $200 for this service, although this figure increases with the complexity of the assistance required.  

c) Tender Chamber 
In an apparently enlightened development, the June 2005 amendment to the PPL gave to citizens, public organisations and their unions the right to take part in formulating and implementing state policy in public procurement (article 17-1(1) of the PPL). In particular, it designated the Tender Chamber (TC) as one of the means of public participation in the formulation and implementation of state policy in public procurement. This non-profit union of public organisations, which was created prior to the amendment, is an NGO which does not, under the PPL, pursue any entrepreneurial activity or provide remunerated services. Despite its 70 permanent staff, the TC is apparently funded through modest membership fees of approximately 100-150 voluntary organisations. No membership list has been provided, however, and its internal operating rules remain unclear.  

Under the PPL, the composition of the TC includes representatives of the authorised agency and one representative each from the Ministry of Finance, Ministry of Justice, Main Auditing Administration, Accounting Chamber, Antimonopoly Committee (the membership of this committee was removed as a result of the December 2005 amendment), State Treasury, as well as three Members of Parliament by petition of a corresponding Parliamentary committee concerned. The TC may by its decision also include in its composition other persons. A representative of the PPD was also supposed to be the Chairman of the Supervisory Council of the TC, but the participation of PPD representatives has now ended, along with the abolition of the PPD, following the December 2005 amendment.  

Article 17-3(1) of the PPL provides the general objectives of the TC, which include promoting: the development of the public procurement system in Ukraine, transparency of public procurement, higher efficiency and rational utilisation of public funds, informational and methodological backing of public procurement, formation of a modern infrastructure of public procurement, advancement of the professional skills of specialists in public procurement, and exercise of public control. The TC has a number of specific rights, the first of which is the right to issue opinions with regard to complaints brought by tenderers, regardless of whether such complaints are also brought before the PPD as the primary body responsible for providing binding decisions following the initiation of review procedures. Such opinions may be initiated directly with the TC by tenderers, citizens, public organisations, control agencies or Parliament, by the TC’s own motion or as a result of the obligatory process which is conducted simultaneously with the PPD review process. The TC also has the right to grant approval for the use of certain procurement procedures other than the open procedure (see, for example, article 14(2) of the PPL), a right which had also been given to the PPD before its abolition. The role of the TC has been strengthened by the December 2005 amendment (see next section). 

In addition to these regulatory and control functions, the TC also participates in the more practical aspects of the procurement process. In particular, article 8(1) of the December 2005 amendment stipulates that, in order to provide information and guidance support in public procurement, the TC (according to this amendment, the only forum for publication is now controlled by the TC) is to publish free-of-charge information on specialised publications, international publications and Internet systems that are consistent with the PPL. However, subscription to the information bulletin costs about USD 200, according to information received by Sigma. Despite the lack of clarity, it is understood that these media were alternatives and that it was not necessary to have simultaneous publication. As a result, contracting entities had a choice of publication media and are not obliged to use one in particular. Similarly, tenderers needed to review a number of periodicals. In another amendment of June 2005, the editorial staff of all of these periodicals were given the right to verify compliance of notices with the PPL and to reject for publication any notices that were considered to not conform to the required provisions (article 8(4) of the PPL).  

Sigma has been informed that the Internet system for publication of procurement notices is operated by one of the private service-providers (European Consulting Agency), together with the system of the PBE, which originally had been authorised by the SBU (the organisation responsible for ensuring the security of Internet systems in accordance with the PPL). However, the SBU withdrew its certification of both systems as of December 2005. It means that there is no system that corresponds to the requirements of the PPL.  

d) System of NGOs and Private Consultancy Firms 
In addition to the specific functions of the TC, several other undertakings, which are apparently private for the most part, seem to be involved in the publication of procurement information and in the provision of additional procurement-related services. A cursory investigation of the ownership and management of these undertakings suggests significant ownership links between them. For example, several companies with names including a reference to the Centre for Tender Procedures (CTP) and a company called the European Consulting Agency (ECA) all form part of the opaque system comprising the TC. The various CTP companies, the ECA and a series of private companies operate as or through consultants to contracting entities.  

Sigma possesses no reliable information on the activities of these organisations, but it is understood that the Internet information services provided by the TC are general and do not contain any procurement notices. The Internet system providing procurement notices, according to information provided to Sigma, is managed or owned by the ECA and involves the publication of some 100 procurement notices per week. Users of this website report that an annual subscription fee for tenderer access costs UAH 1300. This high cost may explain, of course, the relatively limited use of this website as opposed to the publication system of PBE. Furthermore, it seems that contracting entities are required to enter into a contract with the ECA for the provision of services, which would seem to reinforce the ability of the ECA and other participating consultancy firms to impose significant charges for their services. Reports also suggest a rather aggressive marketing strategy. 

Direct assistance to contracting entities is also provided by private sector consultancy firms either directly or through individuals. These companies, all of which are registered at the same address, ostensibly offer such services in competition with each other. It appears that there are no other competitors, except for the PBE and some legal firms that provide services to contracting entities. This means that the market is implicitly monopolised. Partly thanks to the 2005 amendment to the PPL, which in article 21(4) stipulates that the tender documentation may specify the interrelations and settlements between the client, experts, consultants and tenderers as well as the permitted Internet information systems, these companies are able to charge handsomely for their services. By a further 2005 amendment to article 36(2), tenderers are apparently unable to challenge these prices. Users report that the charge to tenderers for the purchase of tender documents prepared by these companies is in the region of UAH 800 in the case of the open procedure and UAH 300 in the case of a Request for Quotation Procedure (RFP). Possibly as a result of the delay in donor funding of the preparation of a standard suite of tender and contract documents, some portion of these charges may be justified on the basis of the provision by these private companies of standard tender and contract documents (STDs). However, it should be pointed out that, unusually, this cluster of companies (mostly the CTP companies) has also secured registered copyright over the Standard Tender Documents (STDs). Thus, unlike most other reforming countries where the equivalent of the PPD provides STDs free of charge to contracting entities and tenderers (subject to a charge that is linked to the cost of reproducing the documents), the STDs offered by these private companies in Ukraine (which, to all intents and purposes, are based on the STDs provided free of charge by international lending institutions and organisations) are subject to monopoly rights. They are thus able to charge whatever the market will bear. It should also be pointed out that the right of the PPD to provide STDs – which was obliquely referred to in Article 1 of the PPL (under the definition of “tender documents”) – was previously removed, thus leaving the way open for competing (and copyrighted) private sector STDs. 

The consultancy services to the contracting entities are apparently free of charge or subject to comparatively insignificant charges. However, it is reported that the bulk of the costs of such services is recovered from the successful tenderers. The charges are recovered, in accordance with article 21(4) of the PPL, through the insertion of a payment clause in the tender documents prepared by the companies.   

These payment mechanisms may be enforced through the application of a further 2005 amendment contained in article 27(1) of the PPL, whereby the tender may be rejected if the tenderer does not pay for the tender documentation, on the condition that such payment was established in the tender document. 

Tenders may also be rejected if tender securities are not paid. It is perhaps noteworthy that the consultancy firms also appear to provide a facility for the provision of tender securities, although it is not clear whether this is provided by a bank or another institution. It should be added that the December 2005 amendment also makes the submission of tender securities mandatory for all contracts (see above). 

Despite the very significant (and almost required) involvement of these consultancy firms in the whole procurement process, article 38 of the PPL, inserted by the June 2005 amendment, effectively absolves them of any responsibility for their actions or advice. It is unclear whether Ukrainian law may otherwise be used to impose some protection for contracting entities or tenderers against negligent third parties or third parties who are contractually delinquent.  

3.2. The New Structure 
In a highly unusual development, the December 2005 amendment to the PPL has fundamentally altered the existing structure. The major changes and consequences may be summarised as follows: 

(i) Abolition of the PPD (article 3 of the Final Provisions) 
The December 2005 amendment to the PPL removes the Public Procurement Department (PPD) in the Ministry of Economy as the authorised body for the co-ordination of public procurement. Its various advisory, regulatory and control functions are transferred to a number of other bodies, including the Tender Chamber (TC). In particular, the Accounting Chamber is to carry out supervision, monitoring and co-ordination in the procurement area, and many of the functions of the authorised central executive body for the co-ordination of the procurement of goods, works and services are transferred to the Antimonopoly Committee. Other bodies implicated in procurement regulation now include Parliament, the Cabinet of Ministers, the State Control and Revision Office, the State Treasury, the Ministry of Agrarian Policy, the authorised central executive body on statistics, and the law enforcement authorities.  

As already mentioned, the general right of the PPD to provide STDs has also been removed and has not been transferred to any other official body. The TC retains the barely articulated right to design methodological materials on organising and holding tenders for managers of public funds. 

(ii) Removal of references to the Procurement Bulletin (article 11 in relation to article 8) 
The removal of any reference to the Procurement Bulletin does not necessarily abolish the Procurement Bulletin Enterprise (PBE), but it begs the question of what happens to the bulletin and the website. References in the PPL are now made to “authorised” publications and websites, and the revised article 17 now makes the TC responsible for authorised publications, including its own. While one might suppose that the PBE could continue to provide the services it has provided so far, without the explicit responsibility granted by the PPL, it is likely that the PBE will have difficulty in providing such services in competition with such well financed and supported alternatives.  

With the abolition of the PPD, the very existence of the PBE is open to question. Indeed, the latest reports received by Sigma suggest that the PBE has already ceased its activities. 

(iii) New role of the Antimonopoly Committee (article 3-1) 
In a curious move, the December 2005 amendment now makes the Antimonopoly Committee (AMC) the central authorised body with regard to procurement. Thus, rather than complementing its existing functions aimed at combating anti-competitive behaviour by, possibly, giving it a role in the enforcement of the PPL, the amendment has given the AMC a rather general supervisory role. The functions of the former PPD have not been transferred to the AMC, with the result that this central body now responsible for procurement is, in fact, responsible for very little.  

The AMC status as a government body with special status is determined by law. However, the chairman of the committee is appointed by the President (for a period of seven years and for not more than two consecutive terms) and then has to be approved by parliament. In that sense the AMC appears to be subordinated in parallel to parliament and the President and not to the government.  The AMC has to report to parliament. 

In terms of providing approvals, it appears that the AMC has been given the power to grant approval for the use of the negotiated procedure and for the restricted procedure, but for the latter only if the newly established Control Commission within the Accounting Chamber has previous issued a positive opinion. The AMC thus appears to take part in the procurement process itself and cannot stand in a position of independence from the contracting entities. Its other specific duties are more directly political and include the promotion of the participation of national commodity producers in tendering outside of Ukraine; state support for and protection of the national producer, in particular the agricultural producer, in carrying out procurement; state support for and protection of enterprises of social organisations for the disabled, enterprises in which the number of full-time disabled workers is at least 50% of the average registered number of staff for a year, and enterprises of the penitentiary system carrying out procurement 

In other respects, the responsibilities and powers given to the AMC are rather vague and, quite possibly, unachievable. Its primary functions appear to revolve around general supervision and ensuring that reporting requirements are met and submission of a series of reports to the Cabinet of Ministers and Parliament. However, since the AMC is not involved in other regulatory and policy-making functions and does not have control over any information systems related to procurement, it is in a particularly weak position to either specify or gather the information required for the preparation of these reports.  

(iv) New role of the Special Control Commission on Public Procurement Issues of the Accounting Chamber (article 3-3) 
The December 2005 amendment establishes a new Special Control Commission on Public Procurement Issues operating out of the Accounting Chamber (hereafter referred to as the Commission). The Commission comprises one representative each from the Accounting Chamber, the State Control and Revision Office and the State Treasury; three representatives nominated by the respective parliamentary committee dealing with legislation on the activities of the Accounting Chamber, the State Treasury and the State Control and Revision Office, and three representatives of the Tender Chamber. 

The main task of the Commission is perhaps to act as the forum for the complaints mechanism, formerly the function of the PPD, although this appears to be only one task among many more unusual functions.  

The Commission is also implicated in the decision-making process itself, through an even further duplication of efforts and functions, as it has been given the power to issue opinions to the AMC and to the contracting entity on the practicability of using the restricted tender procedure or the single-source procurement procedure. As indicated in the previous section, the approval of certain procedures by the AMC is subject to the Commission’s positive opinion. It is not at all clear how such involvement of the Commission can be consistent with the independence normally associated with review bodies. 

In addition, the Commission has been given both a quasi-regulatory role and a political role. For example, in a series of insufficiently articulated functions, it is tasked with the analysis of procurement-related problems and reporting; issuing independent conclusions on, and supervision of, the activities of the authorised agency; presentation of proposals to the authorised agency for ensuring efficient monitoring in the procurement area; determining the legal and management methods of corruption prevention in the procurement area; promoting the creation of conditions for transparency in the procurement area; and assisting in improving the system of provision of procurement information to the public. With regard to its clearly political functions, this review body has also been given the tasks of promoting the adoption of modern procedures and methods of formation of a transparent market of agricultural produce procurement and promoting the development of a legal, economic and social environment for the exercise and protection of rights and satisfaction of needs of enterprises of social organisations for the disabled, enterprises in which the number of full-time disabled workers is no less than 50% of the average registered staff for a year, and enterprises of the penitentiary system. 

(v) Continuation and enhancement of the role of the Tender Chamber, the Centre for Tender Procedures and consultancy firms (article 17-1) 
The Tender Chamber (TC) is perhaps one of the only bodies that have emerged unscathed from the former regulatory system. Indeed, its functions have been enhanced to a certain extent now that it has effectively been put in control of authorised publications which, as described above, it secures through an Internet information system owned by the ECA. Other than the specific duties assigned to the AMC and the Commission described above, the only remaining body responsible for procurement in Ukraine is thus an unaccountable NGO outside the government structure. 

The December 2005 amendment to the PPL abolished the PPD, but only some of its functions have been successfully transferred. Thus, while the non-governmental TC continues to have the right to participate in the design and discussion of draft laws and other regulations on public procurement, no body has been given the right to initiate such reforms. As a result, the primary motor and champion of procurement reform that was intended to preserve government funds has been abandoned, leaving a huge gap in the regulatory structure. It is conceivable that this gap may be filled by an unaccountable NGO seeking to determine government policy with regard to public expenditure management, which would certainly be unique. 

Comments:  
A number of comments result from both the current structure and the recent changes brought about by the December 2005 amendments. 

The existing system is already characterised by rather heavy control, with multiple agencies exercising different supervisory functions. The PPD was also implicated in these controls, with its many functions of a supervisory nature. While there is no doubt that corrupt practices are seen as a problem, the solution does not necessarily lie in heavier regulation. As has been apparent in other reform countries, more regulation and more significant control have the effect of making it more difficult for procurement officers to make efficient procurement decisions and at the same time reduce corruption. There is a limit to the assistance provided by increased procurement regulation to the fight against corruption. The new structure does not provide any significant improvement to the current framework. Indeed, even more control entities are now involved, which is only likely to add to the confusion. It is not clear whether removing the main complaints mechanism (through the PPD) and replacing it with an untested mechanism (the Commission) is the optimum solution. The duplicating role of TC still remains and is highly questionable. One of the criticisms that might have been levelled against the existing complaints mechanism was the lack of independence of the PPD, which remained very much a part of the government apparatus. However, there are less radical solutions for the improvement of this mechanism, which fall short of its removal. 

As administrative instructions related to public expenditure, public procurement regulations fall naturally within the scope of a government’s expenditure management system. They form a quintessential part of the public administration and good governance. As a result, responsibilities for procurement regulation are frequently vested in public finance authorities. What is very surprising and devoid of any natural logic is to see responsibilities for financial management instructions and policy delegated to an NGO or even to the authorities ordinarily responsible for competition policy. While it is rather modern to involve civil society in a participatory capacity in the formulation of procurement policy, the thrust of the recent reforms to transfer the initiative for reform and policy to an NGO (the TC) is unique. Quite apart from the confusion resulting from the abolition of the PPD and the break-up and transfer of its functions to a variety of institutions, this transfer has resulted in the disappearance of a number of critical functions, most notably the policy-making function (the proposal and drafting of new or amended primary or secondary legislation in the area of public procurement). This leaves the government – which is normally given the responsibility for managing public finances – without any say or control whatsoever in the way in which a significant proportion of public funds is managed. Even though the TC has been given no right of initiative, it would appear that this largely unaccountable private organisation has been given the de facto responsibility for a substantial part of public expenditure management. Since it is not part of the administrative structure of the government, the TC is not subject to the checks and balances imposed on public servants. The only recourse against it is through the judicial process. Notwithstanding the questionable constitutionality of such a set-up, it is a structure without precedent – and probably for very good reason. Public expenditure management is pre-eminently an executive function and needs to be regulated by the executive. Enforcement lies elsewhere. 

Furthermore, in abolishing the PPD, there will be a significant loss of institutional memory and capacity. This is not a positive development, as reform has only just begun and, by all accounts, there is a serious lack of procurement capacity in the country. The unclear role of the various quasi-official bodies that have recently appeared in the procurement environment adds to the confusion and provides ample opportunity for the emergence of unscrupulous actors in this area. Whether this has already happened or is merely likely to happen is, to some extent, unimportant. What matters is the perception of stakeholders and, from the evidence collected by the Sigma team during the mission; the current attitude of most tenderers is overwhelmingly negative.  

One of the apparent results, if not the intention, of the most recent forms, namely the likely disappearance of the PBE and its publications and website, is also to be regretted. Not only because of the loss of the capacity which has been built up over a number of years but also because of the potential loss of the acknowledged and respected publications and website. The experience that has been gained in preparing and providing training may also be lost. At the same time, this weakening of one of the only impressive entities involved in procurement in Ukraine could leave the way open for what may currently only be a dangerous precedent to become a permanent and disruptive feature of the procurement landscape. The expense of the only alternative website, its comparative lack of users and its operator’s connections with private sector consultancy firms do not make the ECA with its Internet information system an ideal candidate for providing cost-effective services to contracting entities. However, the likely disappearance of the PBE and its publications may well result in providing the ECA with unprecedented leverage, enabling it to impose monopoly rents, should it wish to do so. 

The dangers of this potentially monopolistic situation have already attracted the attention of the AMC, which has launched an investigation into the system operated by the ECA. The ECA’s recent notice dated 4 April 2006, entitled “From transparency in public procurement to public fund’s savings” indicates the imposition of unsubstantiated high prices. Criticism has also been levelled at the practice of ECA, described above, of imposing other requirements for the publication of notices, such as obliging users to sign a contract for consultancy, legal and information services as well as for support services in carrying out tender procedures. For the AMC, these requirements signal an abuse of ECA’s monopoly position, and this view is consistent with the concerns raised in this report. 

Furthermore, the ability of private sector companies to copyright what are ordinarily public documents for general use for the benefit of the country is hardly conducive to cost-effective procurement. The ability of these companies, in addition to the very high costs imposed on the tenderer for the purchase of the copyrighted tender documents; to charge the successful tenderer a further 10% of the value of the contract (which is not subject to any challenge by the tenderer) will have a significant negative effect on the public purse. Tenderers are not charities, and the imposition of such transaction costs will undoubtedly be passed on to the contracting entities. This has been confirmed by a number of tenderers who were interviewed during the Sigma mission. It is hardly any exaggeration to suggest that any public procurement contracts in Ukraine which have been conducted with the “benefit” of assistance from these private companies will attract a premium of 10%. This will wipe out any savings that could have been expected from using competitive procurement procedures in many cases. Where these savings are not wiped out, they will be significantly reduced. With the effective removal of one of the few alternatives (the PBE), the potential for abuse has been seriously increased.  Regardless of where this 10% goes, the direct effect on the price of goods, works and services to the government is significant and negative. This is not a mechanism for saving public funds. 

Finally, with the technical assistance of the World Bank, the Cabinet of Ministers adopted in 2005 a comprehensive Strategy for the Development of the Public Procurement System for the years 2005 – 2009. This strategy included not only completion of the legal and regulatory framework but also further institutional reform, the introduction of e-procurement, closer alignment with the WTO, and capacity development. The Ministry of Economy was designated as the agency responsible for co-ordination of the implementation of the strategy and related activities. It is understood that the strategy was to be implemented by the PPD, which has now been abolished. Given that the strategy implied the extensive receipt of donor funds, its fate is critical to the future development of the procurement system in Ukraine. No information is available on how and by whom such a strategy is to be implemented, if at all, but such a forward-looking strategy is inconsistent with the new situation and it is unlikely that it will be pursued. 

5.7.5 Central Institutional Capacity 
5.7.5.1 Procurement statistics 

As is clear from section 6 below on procurement market functioning, some statistics are available on procurement performance in Ukraine. These are nevertheless limited in their scope. First, the information appears to have been collected and synthesised manually. While the PPL requires the government to provide opportunities for e-procurement, work on the procurement management information system (MIS) developed with World Bank funding has stalled, and the equipment necessary for its functioning has not yet been acquired. The available statistics have thus been collated from available information sources without the benefit of any systematisation. This leads to the second limitation, which is based precisely on the information available. The statistics presented in the PPD annual reports are based on the publication of tender notices according to the PPL. Although not stated, it appears that information is taken mainly from those publications which appear in the Procurement Bulletin. Information is also supplied by the State Statistics Committee based on official reporting forms, although this information is also acknowledged to be incomplete. Little is known about the publications placed on the website operated by the ECA. Even with regard to those procurement notices that must be advertised, the information would therefore appear to be incomplete. Third, statistics are available only for above-threshold procurement, which again distorts the procurement picture. As described in section 6 below, no statistics are available for the government’s total procurement spending nor for the contracting entities bound by the PPL. It is thus impossible to gauge accurately what the annual procurement spending is in reality, and there is no way of assessing how much of that has been spent correctly, or at all, pursuant to the PPL. The statistics merely indicate how state funds have been spent on procurement for which statistics are available. 

The situation will be exacerbated by the lack of a single official publication for procurement notices which apparently will now be published in a variety of locations. This is a problem in any event for tenderers, who will need to know where they must search for various intended procurement procedures and who may also be required to pay significant subscription fees, but it is also a problem for the collection of statistics. This will now depend not only on the identification of all of the legitimate and other publications but also on the willingness of the publishers to disclose the relevant information on time or at all. The December 2005 amendments thus appear to have made the statistical environment rather less transparent than before, at a time when increased transparency is needed. 

Comments:  
The lack of procurement-related information in Ukraine is a serious obstacle to the assessment of the state of public procurement. It will make the job of assessing improvements in the implementation of the PPL an almost impossible task. The 2005 amendments have made the situation even less transparent and are to be regretted from a public policy perspective. Urgent assistance is required to remedy this situation. The opacity of the procurement system is not only detrimental to tenderers and to the government, which is unable to identify the weaknesses of the system with a view to addressing them in a constructive way, it will also discourage international donors from investing in the reform of procurement in Ukraine since there will be no mechanism for ensuring that the funds will be spent in a way that provides measurable outputs in terms of improved procurement performance.  

5.7.5.2 Training 

Procurement training in Ukraine can be divided into two main activities: general training and training of tender committee members. 

Under the PPL, tender committee members must prove, within six months of their appointment, that they have undergone specialised training leading to certification and must, in addition, participate in continuing education programmes. The training programmes are organised for two weeks and for four days, the latter aimed at enabling tender committee members to subsequently conduct training themselves. Under the previous law, the PPD had responsibility for organising this training, although it did not need to provide the training itself. The training was implemented by nine institutions (including the Ukrainian Academy of Public Administration, the Bulletin (VDZ), the National Economic and Trade University, and the Chamber of Industry and Trade). These institutions are licensed by the Ministry of Education and approved by the Ministry of Economy and European Integration and the PPD.  A number of trainers have been trained but more are required. The abolished PPD’s responsibility for training is one of the tasks that has not been transferred by the December 2005 amendment. Currently, therefore, no body has responsibility for procurement capacity development in Ukraine.  

With regard to broader capacity development, the programme to date appears to have been based on the basic provision of conferences and seminars to increase awareness of the PPL as well as some study tours. These training sessions have taken place in the capital and in the regions. However, very few such programmes have in fact been carried out, mainly for lack of funds, and the PPD’s intention was to seek further funds to continue with the programme. A training needs assessment has been carried out recently (no copy provided) but has not yet been implemented. Even where training has been carried out, it appears to have been based on earlier versions of the much amended law and was restricted to a presentation of the basic rules contained in those versions. No attempt appears to have been made to provide training based on the procurement function itself. The lack of training, together with the frequent changes in the law, means that there is little general procurement capacity in the country and that, even where there has been some training, the knowledge acquired is already out of date. 

During the Sigma mission, there were repeated calls for increased training, including the training of private sector tenderers, whose needs have not yet been addressed at all.  

Comments:  
Training to date appears to have been inadequate to meet the challenges of the PPL and its various amendments. While this is partly due to the lack of funds, it is also a question of strategic direction. With the changes brought about by the December 2005 amendments, the issue of capacity development comes to the fore. With the loss of the PPD and one of the primary training institutes (the PBE), the fate of the proposed training programme of the PPD is unknown. Specifically, responsibility for training is not one of the PPD functions that have been transferred to another entity. 

5.7.5.3 Standard Tender Documents 

One of the problems encountered by contracting entities is the lack of any set of standard tender and contract documents. Despite having been prepared with the benefit of World Bank/Dutch funding more than two years ago, the draft standard documents have not yet been approved. Nevertheless, the PPD published free-of-charge on the website of the Ministry of Economy in 2003 and 2005 a series of model tender and contract documents based on the work carried out under the World Bank/Dutch grant. However, as a result, neither the PPD nor the decentralised contracting entities have an approved set of specific tender documents that can be used as a model. The (unapproved) set of documents do not in any event include specific required documents, e.g. for health/pharmaceuticals, building construction, IT, insurance, and consultancy services. There is also no guide providing detailed instructions on the use of national documentation, although a methodological guide was prepared and issued with the support of Sida in 2003, and this has proved to be a useful tool for procurement officers. The guide provides information and advice on legal and practical aspects of public procurement. This guide needs to be complemented, however, by specific tender documents and a set of detailed instructions on the use of national documents  

This vacuum has been filled to a certain extent by the standard documentation offered by the private consultancy firms discussed in further detail in section 3. However, the documents provided by these firms are not freely available as models, as would or should be the case by documents issued by the PPD or another public interest institution. On the contrary, these documents are subject to registered copyright and must be purchased at a high cost. 

Comments:  
The lack of standard tender documents constitutes a serious gap in the tools needed for effective procurement in Ukraine. Not only does their absence deprive contracting entities and tenderers of a source of readily available models needed for the conduct of procurement, it has also laid these parties open to the unscrupulous actions of private consultancy firms, which are able to extract monopoly rents at the expense of the public purse. There is thus an urgent need to provide these standard tender documents. However, the abolition of the PPD has apparently deprived public purchasers and tenderers of any body with an interest in providing such documents as a matter of public policy. 

5.7.6 Procurement Operations and Practice Standard 
5.7.6.1 Cont racting entities 

It is not possible to provide a general assessment of the capacity and skill of contracting authorities on the basis of the relatively short Sigma mission to Kiev. What was clear from the few contracting authorities interviewed was that all contracting authorities, at least the larger ones, have departments that have responsibility for the conduct of their procurement, but these departments are not dedicated to the tasks of procurement. In accordance with the PPL, they also operate a tender committee system staffed with members who have undergone the requisite training. The concepts of the PPL appear to be well understood, and efforts have been made to fill the gaps left by the legislation. Notably, a number of entities have developed their own model documents based on available documents, provided for example by the World Bank, while others have used the services of private law firms to prepare these documents. Reference was also made to the availability of copyrighted documents from the private consultancy firms (as discussed above). The Sigma mission was informed that the expense of using such documents had decreased competition.  

While it appears that contracting entities use all of the procedures available under the PPL, above the thresholds the open procedure is the preferred procedure. Where approval is required for the use of a certain procedure, it was also indicated that approval is sought from the entity most likely to grant it. 

To the extent that the Sigma mission was able to collect information from the bidding community, it seems that contracting entities do not suffer from any significant lack of capacity but from a lack of specialised technical knowledge, notably with regard to technical specifications. Procedures are for the most part conducted in accordance with the provisions of the PPL. 

Purchasing officers do not appear to belong to a recognised cadre within the government (they are simply appointed to these positions as civil servants), and they do not have a professional association.  

5.7.6.2 Suppliers 

The participation rate in public procurement appears to be relatively high in the case of both works and supplies/services, according to both contracting entities and suppliers (although more general statistics indicate a more modest participation of two-three tenders per procedure). Tenderers did not express any particular concern with following the procedures of the PPL and were generally satisfied with the performance of the procurement officers and tender committees. 

Much dissatisfaction was expressed, however, with regard to the “double administration”, brought about by the duplication of regulatory functions, and the impact of activities of private consultancy firms. To the extent possible, those tenderers interviewed indicated their preference for avoiding procedures in which these companies were involved because of the high costs of participation. Where they felt obliged to participate, they freely admitted that the charges imposed by the firms (i.e. 10% of the value of the contract) were simply passed on to the contracting entity through increased prices. 

Comments: 
Companies appear to be familiar with the procurement procedures of the PPL and do not seem to have any particular difficulty with its substantive provisions. It is of serious concern, however, that they are being discouraged from competing for public contracts in which private consultancy firms participate because of the high transaction costs charged. The fact that these charges, when levied, are then passed on to the customer is a natural business reaction but indicates the added burden placed on public finances as a result of the actions of these firms. This situation needs to be addressed as a matter of urgency. 

5.7.7 Procurement Market Functioning  
According to official sources, during the first half of 2005 a total of 43,234 procurement procedures resulted in actual contracting for a value of 8.9 billion UAH (corresponding to 1,500 million EUR).  

The total amount of funds budgeted for procurement for the entire year 2005 was approximately 22 billion UAH. Compared to the estimated Ukrainian GDP for 2005 of approximately 432 billion UAH, the procurement budget amounts to 19%. This is an increase of 8.2% for this budget compared to 2004.  

In terms of the number of procurement procedures, the first half of 2005 showed a decrease compared to the 74,776 procedures for the same period in the previous year. This decrease is partly explained by the fact that 2005 saw an increase in the thresholds for application of the PPL. 

Available statistics indicate neither procurement below the thresholds103 nor the total number of contracting entities obliged to apply the public procurement legislation.  

Statistics based on published tender notices show that during the above period (i.e. first half of 2005), 63% of the notices concerned the procurement of goods, 19% the procurement of services, and the rest (18%) the procurement of works. 

103 The number of procurement procedures for 2005 was relatively lower than in 2004 because of an upward adjustment of the threshold from 2,000 to 5,000 EUR. 
With regard to geographic distribution, the statistics for the same period show that in terms of value 44% of funds were disbursed at regional and local levels and the remaining 56% at central level.  

At central level, 62.6% of funds were disbursed by means of open tender, followed by 21% by single-source procurement, 13.4% by request for quotation, 2.6% by restricted procedure and 0.4% by two-stage tender. It is interesting that in terms of the number of contracts, only 8.4% of the contracts were awarded by means of single-source procurement. The corresponding figure for the same period in the previous year was 11.4%. 

At regional/local level, 65% of funds were disbursed by means of open tender, 20.2% by request for quotation and 10.9% by single-source procurement. In some regions open tender disbursements constitute as much as 80% of all procurement and conversely in other regions single-source procurement is more frequently used, in one case 46.9% of the total. With regard to the number of contracts, 5.3% of the contracts were awarded by means of single-source procurement. Thus at regional/local level the difference between the number of contracts and funds disbursed is much lower than at central level. 

Almost all contracts were awarded to enterprises established in Ukraine, and the participation rate was 2.83 for open tenders and 2.46 for request for quotation procedures. 

Comments:  
The share in terms of value remains high for single-source contracting, especially at central level where 20% of funds were disbursed in this manner.  

The actual number of such procedures is comparatively low (8.4%), which seems to indicate that individual contracts are relatively high-value. Such contracts are often visible, and the use of single-source procurement is subject to special permission. This could therefore be seen as an indication that the use of this procedure is reasonably under control. At any rate, the number of such procedures has decreased significantly over the period of just one year, from 11.4% to 8.4%.  

The fact remains, however, that the lack of statistics for procurement below the thresholds makes it difficult to draw any further conclusions about market transparency. 

The statistics also show the relatively modest use of other procedures, especially restricted tender and two-stage tendering. This is probably mainly due to the fact that they are only applicable to more complex contracts.  

5.7.8 Review Procedures  
The essential right of the tenderer to complain against alleged breaches of procurement law, established by article 36 of the PPL, has remained unchanged by the latest December 2005 amendments. Only the identity of the review body and the procedure for review have changed.  

5.7.8.1  Scope of the Review 

The possibility of review is not entirely unrestricted, however, and the PPL removes a number of actions/decisions from the scope of review (article 36(2) of the PPL). Outside the scope of the review are: 

• choice of procedure; 

• application of national preferences; 

• requirement to notarise contracts; and 

• any expenses incurred by the tenderer in the process of the procurement procedure and conclusion of the procurement contract. 

Comments: 
Despite the fact that it is the choice of procedure that is often the very point at which a breach might occur (e.g. the unjustified recourse to single-source procurement), this decision is not subject to review. This is in line with the current UNCITRAL model law, which itself is nevertheless considered to be under review in view of the universal criticism of this procedure. The corollary set up in UNCITRAL is that the decision must instead be subject to approval, and this has also been taken up in the PPL. In most cases, such a system has the effect of slowing down the procedure by providing a bottleneck for decision-making whenever approvals are not made efficiently or expeditiously and, furthermore, of creating an opportunity for corruption. In Ukraine, the approval mechanism is not clear, is subject to duplication and, by all accounts, is not expeditious. The better modern solution is to avoid approval mechanisms and subject the choice of procedure to review. 

The fact that it is not possible to challenge the imposition of national preferences clearly has the effect of reinforcing discrimination, even where it is not adopted legitimately. While this may be objectionable to multilateral agencies assisting the reform process, it may also be unhelpful to national suppliers, who need to import products in order to meet the purchaser’s requirements. 

The third exclusion effectively prevents any challenge to the fee charged by the consultancy firms for notarising contracts, which has become one of the conditions of the agreement that contracting entities must enter into with firms like the ECA before being permitted to advertise in the ECA-owned information system. 

The fourth exclusion introduced by the December 2005 amendment is rather curious. At first sight, it resembles the more usual clause, to the effect that the purchaser is not liable to pay the tenderer’s costs in the event of a rejection of all tenders or the cancellation of the procedure. Such a provision may be included rather simply without the need to exclude claims for such expenses from the scope of review. The timing of the introduction of this exclusion suggests, on the other hand, that it may have been introduced to strengthen and reinforce another amendment that was also introduced in 2005, namely the ability of private consultancy firms to impose, by means of clauses inserted in the tender documents they prepare, charges on successful tenderers, representing 10% of the value of the contract. Such a provision (excluding this process from the scope of review) has no function at all in the context of a breach of procurement rules, and it is conceivable that it was inserted purely as a means of reinforcing the charges, giving to consultancy firms an almost unfettered right to charge whatever they please without challenge. This would not be in the interest of the public purse and is in any event a highly questionable practice as it is anti-competitive and, in other countries, would almost certainly constitute a breach of competition rules. Indeed, the AMC appears to be taking a similar line with regard to the additional services imposed by the ECA (see above). 

5.7.8.2 Procedural Issues 

The procedure is contained in article 37 of the PPL, and this single article covers the various permutations.  

Under the previous system, complaints had to be brought within 15 days of the date on which the grounds for bringing the proceedings were established. Receipt of the complaint suspended the procurement procedure for a period that could not exceed 15 working days. The PPD could suspend the procurement procedure for a further period that could not exceed 20 working days and had to notify the TC to this effect. All tenderers had to be notified of the complaint within three days. Under the new system, there appears to be no time limit for the initiation of a complaint and no requirement that it should be made as rapidly as possible. Complaints of tenderers with regard to procedures prior to the conclusion of a contract are to be submitted to either the contracting entity or the PPD and to the TC. Apart from the change in identity of the PPD (now the Commission), this option remains unchanged (and the TC must still be involved). There is thus no obligatory complaint to the contracting entity before the complaint is passed on to the review body or bodies. If the complaint is not sent to the contracting entity, then two copies of the complaint must be sent simultaneously to the PPD (the primary review body, now replaced by the Commission) and to the TC. Previously, if the complaint was sent to the contracting entity, then the parties first had to seek to settle the dispute through negotiations on the basis of mutual agreement. If that failed, the client had to issue a reasoned decision within three days. This provision has now been removed. 

The PPD had a dedicated department of five staff to receive complaints. In addition, they conducted periodic inspections and referred appropriate cases to other law enforcement agencies. As a department within the Ministry of Economy and an integral part of the overall regulatory functions of the PPD, this complaints department did not appear to provide the requisite degree of independence to engender the required confidence of tenderers relying on the procedure. This is a problem faced in many reforming countries, where the court system is not always reliable or speedy and a number of alternative mechanisms have been found, ranging from the creation of specialised independent review bodies to the establishment of review systems which, although providing independent review body members, continue to be administered by regulatory bodies. In Ukraine, however, the solution has been to create competing review bodies, even if one of those bodies only offers a non-binding decision. Thus, in Ukraine, the TC’s function is to issue an “opinion”, which may or may not be accepted by the PPD (now the Commission). The TC was also given the right to require the production of documentation. The TC considers the complaint through its Commission for the Consideration of Complaints, and the opinion is to be issued within 15 days. If the opinion does not reach the PPD (now the Commission) within 16 days, the PPD need not take it into account. 

The PPL also provides for inspections (in the form of audits) to be carried out by the PPD (now the Commission), the State Control and Revision Office and the Accounting Chamber, which are the state agencies empowered to check whether the managers of public funds comply with the requirements of legislation on public procurement. It may be assumed that such functions are to be conducted ex post, but since these institutions are also involved in the process at an earlier stage, it is not clear how conflicts of interest are to be avoided. 

Under the December 2005 amendments, the main difference following the abolition of the PPD is that its functions with regard to complaints will now be taken over by the Special Control Commission on Public Procurement Issues (the Commission) operating within the Accounting Chamber. The role of the TC is largely unchanged, although its opinions (and other activities) may now only be appealed to the judicial authorities (see article 17-3(12 of the PPL). In other respects, the procedure remains essentially the same, albeit with reduced time limits. No precise information has been collected from the Commission on how these new functions are to be staffed or whether there are any new internal procedures in place. It is also not clear what the lines of responsibility (or autonomy) are between the Commission itself and its “parent”, the Accounting Chamber, nor how any duplication of functions or conflict of interest is to be resolved. 

The December 2005 amendments also introduce a new article 37, which appears to introduce an automatic suspension of the procedure for 20 days from when a complaint is filed. However, it is not a court that decides on such a suspension, based for example on circumstances or issues of public interest, but the Commission, which applies the suspension on simple receipt of a notification in proper form of the initiation of court proceedings. There appears to be no mechanism to lift the suspension until the decision has been handed down. The Commission is also to notify the existence of review proceedings to the State Treasury so that no payments are authorised in the event that a contract has been entered into in contravention of the automatic suspension.  

Comments: 
One of the difficulties of the PPL is that the single article 37 deals with all avenues of dispute challenge without separating the various procedures. However, since there is no requirement to notify the contracting entity before proceeding with a complaint to the PPD/Commission, this is perhaps just a reflection of the rather confusing system. The dual system of complaint procedure and non-binding opinion creates confusion from the outset and gives rise to the possibility of some form of “forum shopping” based on political expedience. It is clear that various opinions are possible and there is no mechanism for resolving any differences of opinion between the various review bodies. It is quite possible that the second (TC) mechanism was set up in response to the lack of structural independence of the PPD and, to that extent, there is clear logic in providing oversight of a potentially partisan review body. However, the TC system of providing opinions does not resolve the problem and merely introduces further scope for dissension and controversy. The system is retained in the December 2005 amendment, with the Commission replacing the PPD. It is now also made mandatory to file the complaint with the TC which issues an opinion to the Commission. It might have been preferable to either find a way of making the PPD/Commission more structurally independent or address the issue by creating a single new review body. Perpetuating a system that offers the possibility of conflicting opinions on the same issue only exacerbates an already weak system.  

This existence of provisions relating to automatic suspension is also a cause for concern. In some reforming countries, the existence of automatic suspension has led to a practice by unscrupulous tenderers of initiating unfounded complaints merely with a view to holding the contracting entity hostage. With a suspension in place, the contracting entity simply cannot proceed without reaching an agreement with the tenderers. There is a serious risk of that happening here. 

5.7.9 Control in Public Procurement 
Responsibility for the control of compliance is essentially carried out by the State Treasury (STU), the State Control and Revision Office (KRU) and the Accounting Chamber (ACU) for external audit, or by specific commissions to which these bodies are associated. There is also a prior approval procedure for the use of certain public procurement procedures, which requires an opinion by the Special Control Commission under the Accounting Chamber and a decision by the Antimonopoly Committee. Article 3 of the PPL specifies: “The STU and the KRU, with the Verkhovna Rada of Ukraine, the CMU (Cabinet of Ministers), the authorised central executive body for the co-ordination of procurement of goods, works and services, the ACU, the Ministry of Agrarian Policy of Ukraine, and the authorised central executive body on statistics are in charge of the System of State Supervision, Monitoring and Coordination in the Procurement Area.” 

Article 3, para.2 of the PPL concerns the STU and the KRU, both of which are supposed to be involved in state supervision and monitoring in the procurement area. In principle, the responsibilities for procurement control stipulated in the PPL do not deviate from the responsibilities of these bodies for the ex ante, ongoing and ex post controls mentioned in the Budget Code, the KRU Law and STU regulations. A new feature, however, is KRU responsibility for monitoring compliance with procurement legislation. 

The STU and the KRU are also involved in the review part of the new procurement procedure as participants in the “Special Commission on Public Procurement Issues under the Accounting Chamber” (article 3.3 of the PPL). 

Article 17-5 of the PPL defines the composition and tasks of the Supervisory Council and State Supervision in relation to the activities of the non-profit Tender Chamber. This council includes three representatives of the Antimonopoly Committee and one representative each from the Ministry of Finance, Ministry of Justice, the Main Auditing Administration, the ACU and the STU.  

It is remarkable and certainly not in line with good EU practice that the KRU and the STU, as the two key players at all stages of the operational procurement control process (ex ante, ongoing and ex post), are at the same time implied in the monitoring of legislation and state supervision functions of the procurement process. 

Through its chairmanship of the Special Control Commission, the ACU is one of the bodies entitled to exercise supervision, monitoring and co-ordination in the procurement area. This provision is far from following common practice in relation to the competences of a Supreme Audit Institution, and could be seen as jeopardising the independence of the ACU, since it is not expected that SAIs interfere in management activities, such as procurement, that they may have to audit at a later stage. 

Comments: 
The KRU and the STU are the two key players at all stages of the (procurement) control process (ex ante, ongoing and ex post). At the same time, these two bodies are implied in the monitoring of legislation and state supervision functions in the procurement process. The mingling of the operational (STU) and control (KRU) functions with supervision and monitoring functions is by nature incorrect and should be avoided at any price. 

Since this Special Control Commission is seen to operate under the umbrella of the Accounting Chamber, it is opposed to the common practices of public external audit in Europe. 

As mentioned above, the prior approval procedure for restricted tendering and single-source procurement should be abolished; it is a cumbersome and resource-demanding activity. 

Overall, the public procurement is characterised by excessive control, duplication and a lack of clarity of functions, with the evident risks of conflict of interest.    

6. ANNEXES 
6.1 Sigma 
	Partner Countries 
	Western Balkans; New (EU) Member States; EU Candidates (Bulgaria, Croatia, Romania and Turkey); possible extension to NIS 

	Goals 
	Assist countries in meeting administrative standards for European integration (for the Balkans in the context of the Stabilisation and Association process) 

	Substance 
	General management systems of administration (personnel, procurement, budget, financial control, administrative control, external audit, policy/regulatory system, administrative law) and related issues in other branches of the state (e.g. parliament) 

	Roles 
	• Assist countries (technical assistance - TA) 

• Assist other donors and the Commission in setting up and steering programmes 

• Assess reform progress (input to annual Commission reports) 

• Advise the Commission on public administration issues 



	Methods 
	Assistance: full range of TA instruments, except “bulk” training, operating within a partnership relationship  

Assessment: set of indicators and assessment methodology, developed by Sigma in collaboration with Commission services, carried out annually 

	Financing 
	Principally financed by the EU; OECD provides substantive contributions; overhead costs (offices, IT, communications, etc) are fully charged to the VC. 

	Accountability 
	OECD/EC relations regulated by renewable contracts; EC countersignature for project-level authorisation; EC commissions evaluations by independent contractors or own services; Head of Programme reports directly to EC for issues related to contracts and to OECD/GOV for internal/administrative matters; quarterly and end-of-contract reporting. 

	Control 
	All transactions carried out under OECD rules and regulations and subject to OECD internal and external audit; financial statements compiled by Budget/Finance. 

	Co-ordination (other donors) 
	Commitment to parallel or joint programmes and steering inputs; working in co-operation with the World Bank (especially on Russia), DfID, USAID, France, Germany 

	OECD/GOV 
	Sigma is part of OECD Outreach; the Public Governance Committee is briefed regularly. 

 


6.2 List of Institutions Interviewed in Ukraine (in alphabetical order) 
Accounting Chamber of Ukraine 

Anti-Monopoly Committee 

Authorised Human Rights Representative of the Verhkovna Rada of Ukraine (The Ombudsman) 

Budget Committee of the Parliament of Ukraine 

Cabinet of Ministers of Ukraine  

Central State Employees Union of Ukraine 

Centre for Political and Legal Reforms (CPLR)  
Control and Revision Office 

DFID office in Kiev 

Embassy of France in Ukraine 

European Union, Delegation of the European Commission in Ukraine 

High Administrative Court of Ukraine 

High Council of Justice 
“Illyashev and Partners” Company 

Kyiv Oblast State Administration 

“Kvazar-Micro” Company 

Main Department of the Civil Service of Ukraine 

Ministry of Agrarian Policy of Ukraine 

Ministry of Defense of Ukraine   

Ministry of Economy of Ukraine  

Ministry of Finance of Ukraine 

Ministry of Internal Affairs of Ukraine 

Ministry of Justice of Ukraine 

Ministry of Labour and Social Policy of Ukraine 

Ministry of Transport and Communication  

National Bank of Ukraine  

National Academy of Public Administration, Office of the President of Ukraine 

Parliament of Ukraine (Verkhovna Rada) 

Public Procurement Herald  

Secretariat Cabinet of Ministries of Ukraine 

Secretariat of the President 

SIDA office in Kiev 

“Softline” Company 

State Control and Revision Service of Ukraine 

State Treasury of Ukraine, Procurement Control Department 

Tender Chamber 

Ukrainian Chamber of Commerce and Industry 

UNDP office in Kiev 

Word Bank Office in Kiev 

6.3 Main Sources 
6.3.1 Legal Acts104 
Constitution of Ukraine of 28.06.1996. 

Law On Amendments to the Constitution of Ukraine # 2222-IV of 08.12.2004. 

The Budget Code of Ukraine # 2542-ІІІ of 21.06.2001. 

Law On Employment # 803-XII of 14.03.1991. 

Law On Information # 2657-XII of 02.10.1992. 

Law On the Status of Judges # 2862 -XII of 15.12.1992. 

Law On the National Audit Office in Ukraine # 2939-XII of 26.01.1993.  

Law On the State Control and Revision Service in Ukraine # 2939-XII of 26.01.1993. 

Law On Scientific and Technical Information # 3322-ХII of 25.06.1993. 

Law On Civil Service # 3723-XII of 16.12.1993. 

Law On Forming Local Power and Self-Government Organs # N64/94 of 26.06.1994. 

Law On the Budget System of Ukraine # 253/95-VR of 29.06.1995. 

Law On Struggle Against Corruption # 356/95 of 05.10.1995. 

Law On Local Self-Government in Ukraine # N 280/97-ВР of 21.05.1997. 

Law On the Authorised Human Rights Representative of the Verhkovna Rada of Ukraine # 776/97 of 23.12.1997. 

Law On the Accounting Chamber # 316/96 of 11.07.1996. 

Law On Accounting and Financial Reporting in Ukraine # 996-XIV of 16.07.1999. 

Law On Court System # 3018-III of 07.02.2002. 

Law On Prevention of and Counteraction to Legalization (Laundering) of the Proceeds from Crime # 249-IV of 28.11.2002. 

Law On Elections of the President of Ukraine # 1630-IV of 18.03.2004. 

Law On introduction of changes to the Law of Ukraine 'On procurement of Goods, Works and Services for Public Funds' and to other Laws, # 3205-IV of 11.03.2006. 

The Rules of the Verkhovna Rada (Parliament) of Ukraine # 129/94-VR of 27.07.1994. 

Regulation of the Verkhovna Rada of Ukraine On Enactment of the Rules of the Verkhovna Rada of Ukraine, # 130/94-VR of 27.07.1994. 

Decree by the President of Ukraine On the Concept of struggle Against Corruption for 1998-2005 # 367/98 of  24.04.1998. 

Decree by the President of Ukraine On Implementation of the Concept of the Administrative Reform of Ukraine # 810/98 of 22.07.1998. 

Decree by the President of Ukraine On the Regulations on the Chief Directorate of Civil Service of Ukraine # 1272/99 of 02.10.1999. 

104 Accordingly to Ukrainian hierarchy of legal acts. 
Decree by the President of Ukraine On Changes in the Structure of Central Executive Authorities # 1573/99 of 15.12.1999. 

Decree of the President of Ukraine On the Action Plan for the Honouring by Ukraine its Obligations and Commitments to the Council of Europe, # 39/2006 of 20.01.2006. 

Regulation of the Cabinet of Ministers of Ukraine On the Issue of the State Treasury # 590 of 31.07.1995. 

Regulation of the Cabinet of Ministers of Ukraine On the Procedure for Preparing and Placing Governmental Orders for Supply of Products for State Needs and Exercising Ex-post Control, # 266 of 29.02.1996. 

Regulation of the Cabinet of Ministers of Ukraine On Financial Provision for Activities of Local Self Governments # 1349 of 03.12.1997. 

Regulation of the Cabinet of Ministers of Ukraine On Issues of Defence Contracts for Government Account, # 2244 of 12.09.1999. 

Regulation of the Cabinet of Ministers of Ukraine On Provisional Rules of the Cabinet of Ministers of Ukraine, # 915 of 05.06.2000. 

Regulation of the Cabinet of Ministers of Ukraine On Public Procurement System Management, #1469 of 27.09.2000. 

Regulation of the Cabinet of Ministers of Ukraine On the Limit Number of Vehicles Servicing Government Agencies, # 314 of 04.02.2001. 

Regulation of the Cabinet of Ministers of Ukraine On the Limit Amounts of Expenses for Purchasing Vehicles, Furniture, Other Supplies and Equipment, Mobile Telephones and Computers by Government Agencies as well as by Institutions and Organizations that are Maintained at the Expense of the State and Local Budgets, # 332 of 04.04.2001. 

Regulation of the Cabinet of Ministers of Ukraine On Procurement of Services in the Process of Privatization, # 422 of 05.06.2001. 

Regulation of the Cabinet of Ministers of Ukraine On Approval of the Procedure for Inter-agency Coordination of Procurement of Individual Groups of Goods with State Budget Funds, # 1312 of 10.10.2001. 

Regulation of the Cabinet of Ministers of Ukraine On Procurement of Goods and Services by the Central Election Committee and District Election Committees in the Election Process, #1697 of 12.17.2001. 

Regulation of the Cabinet of Ministers of Ukraine On Approval of the Procedure for Public Financing of Capital Development, # 1764 of 12.27.2001. 

Regulation of the Cabinet of Ministers of Ukraine On the Organization of Training and Professional Development of Specialists in Procurement of Goods, Works and Services with Public Funds, # 734 of 06.01.2002. 

Regulation of the Cabinet of Ministers of Ukraine On Approval of the Procedure for Preparation, Examination, Approval of and Basic Requirements to Implementation of Budgets of Spending Agencies, # 228 of 28.02.2002. 

Regulation of the Cabinet of Ministers of Ukraine On the Procedure for the Promulgation in the Internet of Information on the Activities of Executive Branch Bodies, # 3 of 01.04.2002. 

Regulation of the Cabinet of Ministers of Ukraine On Procurement of Services Associated with Public External Borrowings, and Servicing and Repayment of State Debt, # 385 of 26.03.2003. 

Regulation of the Cabinet of Ministers of Ukraine On adopting the Action Plan for the development of the System of National Accounts within the period up to the year 2010, #  475 of 07.04.2003. 

Regulation of the Cabinet of Ministers of Ukraine On approval of the Strategy of Development of the System of Public Financial Control Exercised by Executive Authorities, #1156 of 24.07.2003. 

Regulation of the Cabinet of Ministers of Ukraine On Procurement of Goods Produced by Enterprises of Social Organizations of the Disabled and of the Penitentiary System, # 1436 of 09.10.2003. 

Regulation of the Cabinet of Ministers of Ukraine On approval of the Procedure of auditing of financial and economic activities of budget-funded institutions by the state control and revision service bodies # 1777 of 31.12.2004. 

Regulation of the Cabinet of Ministers of Ukraine On  procedural rules governing the allowance in the year 2005 of subsidies from the state budget to local budgets with the aim of constructing gas conduits as well as connecting and providing tubes within localities, especially in villages, # 486 of 20.06.2005. 

Regulation of the Cabinet of Ministers of Ukraine On Streamlining of the Structure and Terms of Labor Remuneration of Machinery Servants of Executive Authorities, Procuracy Bodies, Courts and other Bodies, # 268 of 09.03.2006. 

Resolution of the Cabinet of Ministers of Ukraine On approval of the Concept of Development of Public Internal Financial Control, # 158-r of 24.05.2005. 

Resolution of the Cabinet of Ministers of Ukraine On approval of the action plan for the implementation of the provisions of the Concept of Development of Public Internal Financial Control for 2005-200, # 456-r of 16.11.2005. 

Regulation of the Accounting Chamber On the approval of the Standard of the Accounting Chamber on procedure of preparation and carrying out control activities and reporting of results # 28-6 of 27.12.2004.  

Decree of the State Treasury of Ukraine # 6 of 14.01.2005 registered within the Ministry of Justice of Ukraine # 60/10340 of 01.19.2005 On Procedure of coverage in the year 2005 of temporary shortages of resources within the local budgets by the State Treasury of Ukraine. 

Order On Approval of the Procedure for Examination of Complaints of Bidders about the Organization and Carrying Out of Bidding Procedures for Procurement of Goods, Works and Services with Public Funds, # 264 of 12.04.2000. 

Order On the Procedure for the Approval by the Ministry of Economy and European Integration of Ukraine of the Use by Customers of Certain Public Procurement Procedures, # 268 of 12.07.2000. 

Order On Approval of the Regulations on the Formation and Main Functions of Tender Committees Regarding Managing the Procurement of Goods, Works and Services with Public Funds, # 280 of 26.12.2000. 

Order On Approval of the Procedure for Accepting and Publishing Announcements about Public Procurement in The Public Procurement Herald, # 128 of 20.05.2003. 

Order On Approval of Forms of Reports on the Results of Procurement of Goods, Works and Services with Public Funds and the Guidelines for Completing the Forms, # 129 of 20.05.2003. 

Order On Approval of Forms of Announcement about Public Procurement and the Guidelines for their Completing, # 130, 20.05.2003. 

Order On the Procedure for Determining the Subject of Procurement with Public Funds, # 165 of 27.06.2003. 

Order On the Devolving of Certain Functions on Coordination of Procurement of Goods, Works and Services with Local Budget Funds, # 189 of 17.07.2003. 

Order On Improving the Organization of Training and Professional Development of Specialist in Procurement of Goods, Works and Services with Public Funds, # 193 of 18.07.2003. 

Order On the List of Products in the Event of Whose Procurement the Government Customers Allow Only Enterprises of Social Organizations of the Disabled and of the Penitentiary System to Bid, # 22 of 22.01.2004. 

Order On Approval of the Guidelines for the Preparation of an Annual Plan for Procurement of Goods, Works and Services with Public Funds, # 37 of 02.02.2004. 

Order of the Ministry of Economy and the State Treasury On the Procedure for Interaction between the Ministry of Economy and the State Treasury Regarding Public Procurement Monitoring, # 417/1999 of 18.11.2004. 

Order of the State Treasury of Ukraine Chief Control and revision Directorate of Ukraine On Some Matters of interaction between the bodies of the State Treasury of Ukraine and the State Control and Revision Service in Ukraine # 215/338 of 14.12.2004. 

6.3.2 Reports and Articles 
Accounting Chamber of Ukraine, Report of the Accounting Chamber for 2004, 31 October 2005. 

Accounting Chamber of Ukraine, Report of the Accounting Chamber for 2003, 28 December 2004. 

Anti-Corruption Coordination Initiative (ACCI), News Updates, February – March 2006. 

Arel Dominique, The “Orange Revolution”: Analysis and Implications of the 2004 Presidential Election in Ukraine, Third Annual Stasiuk-Cambridge lecture on Contemporary Ukraine, Cambridge University, 25 February 2005. 

Babanin O., Dubrovsky V. and Ivaschenko O., Ukraine: The Lost decade … and a Coming Boom. Elite addiction to rents has hindered pace of reform in Ukraine, Economic Education and Research Consortium, (EERC), Russian Federation, 2002. 

Black David, Blue Richard, Concept Paper: Rule of Law Strengthening and Anti-Corruption in Ukraine, Recommendations for USAID Assistance, May 2005.  

Conference Report, Ukraine: Business and Economic Priorities, of 14-15 November 2005, Kyiv, Ukraine. 

Council of Europe, European Commission for Democracy Through Law (Venice Commission), Amendments to the Constitution of Ukraine adopted on 8 December 2004, Strasbourg, 25 April 2005. 
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